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ARTICLE 1 – DEFINITIONS 

UNLESS OTHERWISE STATED IN THE CONTRACT DOCUMENTS, WORDS WHICH HAVE WELL-KNOWN TECHNICAL OR 
CONSTRUCTION INDUSTRY MEANINGS ARE USED IN THE CONTRACT DOCUMENTS IN ACCORDANCE WITH SUCH 
RECOGNIZED MEANINGS. 
 
Whenever used in these General Conditions or in the other Contract Documents the following terms have the 
meanings indicated which are applicable to both the singular and plural thereof: 
 
1.001 Addendum: Written instruments issued by the Contract Awarding Authority which clarify, correct or 

change the bidding requirements or the Contract Documents prior to the Due Date.  “Addenda” is the 
plural form of Addendum. 

1.002 Agreement: Document signed by the Parties and binding the Parties, containing the name of 
Contractor, title and location of the Project, original Contract Time Requirements, Original Contract 
Amount, enumeration of documents included in the Contract and other provisions. 

1.003 Allowance: A not-to-exceed amount which is established between the Owner and the Contractor as 
part of the Contractor’s Bid/Proposal when the precise scope of a particular line item has not been 
defined to a level which is adequate for the Contractor to provide definitive line item pricing for that 
particular scope of Work.  The use of any Allowances by the Contractor in any Bid/Proposal will be 
subject to the Owner’s sole approval.  Additional Allowances or adjustments can be added to any 
Bid/Proposal upon the agreement of the Owner and Contractor. 

1.004 Alternative Dispute Resolution: The process by which a disputed Claim may be settled if the Owner 
and the Contractor cannot reach an agreement between themselves, as an alternative to litigation. 

1.005 Application for Payment: Is the Contractor’s monthly pay application, the form of which must be 
acceptable to the Owner. 

1.006 Bid/Proposal: A complete, properly signed response to an Invitation for Bid/Proposal that, if 
accepted, would bind the Respondent to perform the resultant Contract. 

1.007 Respondent: A person, firm, or entity that submits a Bid/Proposal in response to an Invitation for 
Bids/Proposals. Any Respondent may be represented by an agent after submitting evidence 
reasonably satisfactory to Owner demonstrating the agent’s authority to bind the Respondent. The 
agent cannot certify as to his own agency status. 

1.008 Bid/Proposal Documents: The Advertisement or Invitation for Bids/Proposals, Instructions to 
Respondents, the Bid/Proposal Form, the Contract Documents and Addenda. 

1.009 Bonds: Performance Bond, Payment Bond, Maintenance Bond, and other Surety instruments 
executed by Surety.  When in singular form the term refers to an individual instrument. 

1.010 Calendar Day: Any day of the week; no days being excepted.  Work on Saturdays, Sundays, and/or 
Legal Holidays shall be as approved by and coordinated with Owner. 

1.011 Change Directive: A written directive to Contractor, signed by Owner, ordering a change in the Work 
that is within the general scope of the Contract and consisting of additions, deletions, or other 
revisions and stating a proposed basis for adjustment, if any, in the Contract Amount or Contract 
Time Requirements, or both.  A Change Directive may be used in the absence of total agreement on 
the terms of a Change Order.  A Change Directive can change the Contract Amount or Contract Time 
Requirements, and the parties may reasonably expect that the change directed or documented by a 
Change Directive will be incorporated in a subsequently issued Change Order.    

1.012 Change Orders: Written agreements entered into between Contractor and Owner authorizing an 
addition, deletion, or revision to the Contract, issued on or after the Execution Date of the Contract. 

1.013 CMT Consultant: Owner’s consultant responsible for  the testing of construction materials 
engineering, and the verification testing services necessary for acceptance of the Work by the Owner 
as required by Section 2267.058(a) of the Texas Government Code.  

1.014 Claim: A written demand or written assertion by the Owner or the Contractor seeking, as a matter of 
right, an adjustment or interpretation of Contract terms, payment of money, extension of time or 
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other relief with respect to the terms of the Contract.  The Party making the Claim has the 
responsibility to substantiate the Claim. 

1.015 Commissioning: This is the process of verification, preliminary testing, starting up and functional 
operations testing of all equipment and systems which are part of the Project.  The term 
“commissioning” shall specifically include the drafting, review and verification of all test plans and 
test reports for all equipment and systems which are part of the Project. 

1.016 Construction Documents: Means the Plans or Drawings and the Specifications and such other 
documents incorporated into the Contract Documents that set out the Contractor's scope of work to 
be performed under the Contract and/or the technical requirements for the design and construction 
of the Work. 

1.017 Contractor: Means the individual, firm, corporation, or other business entity identified as such in the 
Agreement, including its successors and its authorized representatives, with whom Owner has 
entered into the Contract for performance of the Work.  The Contractor may also be referred to as 
the “Respondent” in the Contract Documents, both of which will be understood to mean the 
“Contractor” as identified in the Agreement. 

1.018 Construction Phase: Means the implementation and execution of the Work required by the Contract 
Documents, commencing with the Notice to Proceed for the Work.   

1.019 Contract: The binding legal agreement between the Owner and the Contractor including all 
documents that have been incorporated into the agreement between Owner and Contractor for 
performance of the Work, as evidenced by the Contract Documents, and into which these General 
Conditions of the Contract (General Conditions) have been incorporated. 

1.020 Contract Amount: The monetary amount stated in the Agreement as it may be adjusted by Change 
Order or Change Directive, payable by Owner to Contractor for completion of the Work in accordance 
with the Contract Documents. 

1.021 Contract Awarding Authority: The SJRA Board of Directors.  When authorized by the SJRA Board of 
Directors, the SJRA General Manager may enter into Contracts on behalf of the SJRA. 

1.022 Contract Documents: Those items so designated in the Agreement.  Approved Shop Drawings, other 
Contractor submittals, and the reports and drawings of physical subsurface, geotechnical or 
environmental conditions are not Contract Documents. 

1.023 Contract Time Requirements: Means those requirements for the timely performance of the Work as 
set forth in the Agreement, including Milestones and the required dates for Mechanical Completion, 
Substantial Completion and Final Completion. 

1.024 Cost of the Work: Has the meaning set forth in Section 11.5.   
1.025 Critical Path: The longest series of tasks that runs consecutively from the beginning to the end of the 

Work, as determined by duration and workflow sequence.  This longest path determines how quickly 
the Work can be completed, given appropriate resources. 

1.026 Day: Means that twenty-four hour period measured from midnight to the next midnight. When any 
period is referred to in days, it will be computed to exclude the first and include the last day of such 
period. 

1.027 Defective: Means with respect to any Work, failing to conform in any respect to any one or more 
requirements of the Contract Documents.  

1.028 Delay: Means a delay, disruption, hindrance, interference, acceleration, recovery effort, or loss of 
productivity or efficiency, or any other impact whatsoever with respect to the Critical Path of the 
Work.     

1.029 Discrepancies: Means any error, omission, conflict, inconsistency, discrepancy, or lack of clarity in the 
Contract Documents discovered by the Contractor or that should reasonably have been discovered by 
the Contractor in fulfilling its obligations arising from the Contract and based upon its applicable 
standard of care as a Contractor and not as a design professional.  The Discrepancy must be 
determinable by the Contractor through an evaluation of one or more drawings or specifications 
which are part of the Construction Documents, the above-grade Site conditions, geotechnical reports, 
surveys or other information provided to Contractor by Owner or any combination thereof. 
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1.030 Division 01: Means the General Requirements (Division One) of the Specifications made a part of the 
Construction Documents, whether such Specifications are set out in a separate document or are part 
of the Project Manual. 

1.031 Document Control: This is the process of generating, transmitting, receiving, recording, filing and 
distributing documents and records generated by the Project Team Members and others during the 
execution of the Project. The process may utilize an electronic or paper format, or both. 

1.032 Drawings: Those portions of the Contract Documents which are graphic and pictorial  representations 
of the scope, extent and character of the Work to be furnished and performed by Contractor and 
which have been approved by Owner.  Drawings may include plans, elevations, sections, details, 
schedules and diagrams.  Shop Drawings are not Drawings. 

1.033 Due Date: The date and time specified for receipt of Bids/Proposals or any other required submittal 
from the Contractor. 

1.034 Equal: The terms "equal" or "approved equal" shall have the same meaning. 
1.035 Execution Date: Date of last signature of the parties to the Agreement. 
1.036 Field Order: A written authorization by the Owner for a minor variation in the Work from the 

requirements of the Contract Documents which do not involve an adjustment in the Contract Amount 
or Contract Time Requirements and are compatible with the design concept of the completed Project 
as a functioning whole as indicated by the Contract Documents.  

1.037 Final Completion: The point in time when Owner determines that all Work has been completed and 
the Contract fully performed except for those obligations that survive final payment. 

1.038 Force Account: A basis of payment for the direct performance of Work with payment based on the 
Cost of the Work and consideration for overhead and profit, as set forth in Section 11.5. 

1.039 Force Majeure: For purposes of this Contract, events of “force majeure” shall consist of the following, 
to the extent that they are beyond the reasonable control of Contractor and also cause Delay to the 
Critical Path of the Project:  acts of God, acts of war, terrorist acts, civil unrest, riots, labor disputes 
(excluding disputes with laborers on the Project), unavoidable material shortages, fire or other 
casualty loss (not attributable to the acts or omissions of Contractor or any Subcontractor of any tier), 
newly announced or enacted governmental restrictions, or acts or inactions of governmental 
agencies other than the Owner and outside of the Owner’s responsibility and control.   

1.040 Hazardous Conditions: Are any materials, wastes, substances, and chemicals deemed to be 
hazardous under applicable Legal Requirements or the handling, storage, remediation, or disposal of 
which are regulated by applicable Legal Requirements. 

1.041 Not used. 
1.042 Legal Requirements: Are all applicable federal, state, and local laws, codes, ordinances, rules, 

regulations, orders, and decrees of any governmental or quasi-governmental entity having 
jurisdiction over the Project or Site, the practices involved in the Project or Site or any Work.  

1.043 Legal Holidays: 
 
 .1 The following are recognized by the Owner: 
 

Holiday Observed Date  
New Year's Day January 1 
Martin Luther King Day Third Monday in January 
Presidents’ Day Third Monday in February 
Memorial Day Last Monday in May 
Independence Day July 4 
Labor Day First Monday in September 
Veterans Day November 11 
Thanksgiving Day Fourth Thursday in November 
Friday after Thanksgiving Friday after Thanksgiving 
Christmas Eve December 24 
Christmas Day December 25 
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 .2 If a Legal Holiday falls on Saturday, it will be observed on the preceding Friday.  If a Legal 
Holiday falls on Sunday, it will be observed on the following Monday. 

1.044 Major Subcontractor: Means a Subcontractor of the Contractor whose Subcontract amount with the 
Contractor exceeds or is reasonably expected to exceed the sum of $50,000.00. 

1.045 Manufacturer: An individual or entity who produces goods, materials, or equipment for use or sale 
and has a direct contract with Contractor or Supplier or any Subcontractor or Sub-Subcontractor to 
furnish materials or equipment to be incorporated in the Work.   

1.046 Master Project Schedule: Is the most recent version of the Contractor’s Project Schedule which has 
been formally accepted by the Owner. 

1.047 Mechanical Completion: Means when the specified Work has been delivered, constructed, installed, 
and Contractor has successfully completed all required local functional testing, obtained 
Manufacturers’ certificates of proper installation, and completed operations readiness testing such 
that all improvements and equipment are ready for performance testing.     

1.048 Milestones: Means a significant event specified in the Owner’s Project Schedule or the Contract 
Documents relating to an intermediate completion date or time prior to Substantial Completion of all 
the Work. 

1.049 Modification: Means a written amendment to the Contract, including but not limited to (1) a Change 
Order, or (2) a Change Directive. 

1.050 Notice to Proceed: A Written Notice given by Owner to Contractor fixing the date on which the 
Contract Time Requirements will commence to run by establishing Date of Commencement of the 
Work covered by the Written Notice and on which Contractor shall start to perform Contractor's 
obligations under the Contract Documents for such Work. 

1.051 Owner: The San Jacinto River Authority (the “SJRA” or the “Owner”), a public entity, organized and 
existing under the laws of the State of Texas, acting through the SJRA Board of Directors, the SJRA 
General Manager or his/her designee, officers, agents or employees to administer design and 
construction of the Project. 

1.052 Owner’s Independent Contractor: A contractor who has been employed separately by the Owner 
and is not a Subcontractor of the Contractor. 

1.053 Owner’s Project Schedule: Means the dates indicated in the Instructions to Respondents and all 
Contract Time Requirements.   

1.054 Owner's Representative: The designated representative or representatives of the Owner.  Owner’s 
Representative may be designated from the Owner’s staff, the Principal Architect/Engineer, an 
Owner’s Independent Contractor(s), or an Owner's consultant(s) employed for the purpose of 
representing the Owner on a given Project or Projects. 

1.055 Partial Occupancy or Use: Use by Owner of a substantially completed part of the Work for the 
purpose for which it is intended (or a related purpose) prior to Substantial Completion of all the 
Work, provided Owner and Contractor have, with respect to such part of the Work, accepted in 
writing the responsibilities assigned to each of them for payments, retainage if any, security, 
maintenance, utilities, corrective work, insurance and warranties. 

1.056 Pre-construction Conference: Is the required meeting between the Owner and the Contractor before 
Work can be initiated in the field.  Contractor will have made all of the required submittals prior to 
the date of the Pre-construction Conference in accordance with Section 2.4.2. 

1.057 Preliminary Project Schedule: Is the initial Contractor’s Schedule for the Work required under Section 
2.4.2 and must conform to and be integrated with the Milestones contained in the Owner's Project 
Schedule for the Work and is subject to Owner’s approval. 

1.058 Principal Architect/Engineer (Engineer): The Owner's design professional identified as such in the 
Contract.  The terms “Principal Architect/Engineer” and “Engineer”, as indicated with initial capital 
letters, mean the same entity, as defined in the Agreement.  References to Principal 
Architect/Engineer in these General Conditions shall refer to the Owner's Principal Architect/Engineer 
(Engineer), except as otherwise expressly provided herein.  Nothing contained in the Contract 
Documents shall create any contractual or agency relationship between the respective Principal 
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Architect/Engineer and Contractor.  References can be singular or plural and will apply to all of the 
Principal Architects or Engineers as may be applicable. 

1.059 Project: Total construction, of which the Work performed under Contract may be the whole or part, 
and which may include construction by the Owner or by Owner’s Independent Contractors. 

1.060 Project Manual: That portion of the Contract Documents which may include the following:  
introductory information; bidding requirements, Contract forms, Agreement, General Conditions, 
Supplemental General Conditions; General Requirements; Specifications; Drawings; Project Safety 
Manual; and Addenda. 

1.061 Project Schedule: Is the Contractor’s most recent schedule submitted to the Owner.   
1.062 Project Team: Means the Owner, the Owner's Representative, the Contractor, the Principal 

Architect/Engineer, any consultants of the Principal Architect/Engineer designated by the Owner, any 
Owner’s Independent Contractors, and any Owner's consultants employed for the purpose of 
programming, design, and construction of the Project.  The constitution of the Project Team may vary 
at different stages of the Work.  The Project Team will be designated by Owner and may be modified 
from time to time by Owner. 

1.063 Not used. 
1.064 Recovery Schedule: Means a short duration schedule implemented to bring the Work back on 

schedule to achieve the Contract Time Requirements for the Project. 
1.065 Rental Rate Blue Book: Is the document published by EquipmentWatch which identifies the rental 

rates for equipment in the construction industry. 
1.066 Resident Project Representative: The authorized representative of the Owner’s staff, the Principal 

Architect/Engineer, or an Owner's consultant who may be assigned to the Site or any part thereof.  
Not all Projects will utilize a Resident Project Representative.   

1.067 Schedule of Values: Is a schedule, prepared and maintained by the Contractor, allocating portions of 
the Contract Amount to various portions of the Work, including a tabulation of all of the costs of the 
various Subcontracts and materials which in the aggregate make up the Contract Amount.  The 
Schedule of Values shall be subject to Owner’s approval and, after such approval, be used as the basis 
for reviewing the Contractor’s Applications For Payment. 

1.068 Scope of Work: Is the entire Work which is included within the Contract for this Project.  This term 
can also be used to describe the subset of Work which is included within a particular Trade 
Subcontract.   

1.069 Shop Drawings: All drawings, diagrams, illustrations, schedules and other data or information which 
are specifically prepared or assembled for the Work by or for Contractor, subcontractor or supplier 
and submitted by Contractor as required by the Contract Documents. 

1.070 Site: Is the land or premises on which the Project is located. 
1.071 Specifications: Those portions of the Contract Documents furnished by Owner through its respective 

Principal Architects/Engineers consisting of written technical descriptions as applied to the Work, 
which set forth to Contractor, in detail, the requirements which must be met by all materials, 
equipment, construction, systems, standards, workmanship,  and services as applied to the Work and 
certain administrative requirements and procedural matters. 

1.072 Start-Up: This is the subset of Commissioning at which time the Project equipment and / or systems 
are placed in full operation in preparation for the operational testing phase of the Project.   

1.073 Stipulated Sum: Single lump sum amount stated for the completion of the Work or a portion thereof 
required by this Contract. 

1.074 Substantial Completion: The stage in the progress of the Work when the Work, or designated portion 
thereof, is sufficiently complete in accordance with the Contract Documents so Owner can occupy or 
utilize the Work for its intended use, as evidenced by a Certificate of Substantial Completion 
approved by Owner, as further defined in Section 14.07. 

1.075 Subcontractor (or Trade Subcontractor): An individual, firm, corporation, or other business entity 
having a direct contract with the Contractor for the performance of a portion of the Work under the 
Contract.  A Subcontractor includes a supplier of tools, equipment or materials as well as an 
individual or entity renting tools or equipment to the Contractor.  For purposes of this Contract, 
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unless designated otherwise, the term “Subcontractor” shall include all Sub-Subcontractors and 
Suppliers in contractual privity to the Subcontractor. 

1.076 Sub-Subcontractor: An individual, firm, corporation, or other business entity who has a direct or 
indirect contract with a Subcontractor of any tier to perform a portion of the Work, to furnish tools, 
equipment or materials, or to rent tools or equipment.  For purposes of this Contract, unless 
designated otherwise, the term “Sub-Subcontractor” shall include all lower tier subcontractors and 
Suppliers in contractual privity to the Sub-Subcontractor. 

1.077 Superintendent: The representative of Contractor authorized in writing to receive and fulfill 
instructions from the Owner's Representative, and who shall supervise and direct construction of the 
Work. 

1.078 Supplemental General Conditions: The part of the Contract Documents which amends or 
supplements the General Conditions, but only to the extent provided therein.  Not all Projects will 
utilize Supplemental General Conditions.  All General Conditions which are not so amended or 
supplemented remain in full force and effect. 

1.079 Supplier: An individual or entity having a direct contract with Contractor or with any Subcontractor to 
furnish materials or equipment or products, or services to be incorporated in the Work by Contractor 
or any Subcontractor. 

1.080 Surety: Corporate entity that is bound by one or more Bonds, and is responsible for the completion of 
the Work, including during the correction period, and for payment of debts incurred by Contractor or 
Subcontractors for work, services, labor, materials or equipment provided in connection with the 
Work.  Surety shall include any co-surety or reinsurer, as applicable. 

1.081 Underground Improvements: Is defined in Section 4.2.3 of these General Conditions. 
1.082 Unit Price: An amount stated in the Contract for an individual, measurable item of work, which, 

when multiplied by actual quantity incorporated into the Work, amounts to full compensation for 
completion of the item, including work incidental to it. 

1.083 Unit Price Quantities: Quantities indicated in the Contract that are approximations made by the 
Owner for contracting purposes. 

1.084 Unit Price Work: Is any Work which is to be executed based upon a Unit Price for that Work which 
has been agreed upon in advance between the Parties in accordance with Section 11.6 of these 
General Conditions. 

1.085 Unusual Inclement Weather: Is defined in Section 12.2 of these General Conditions. 
1.086 Value Analysis: Means the systematic application of recognized techniques by a multi-disciplined 

team to identify the function of a product or service, establish a worth for that function, generate 
alternatives through the use of creative thinking, and provide the needed functions to accomplish the 
original purpose of the Project, reliably, without sacrificing safety, necessary quality, or 
environmental attributes of the Project. 

1.087 Work: The entire completed construction, or the various separately identifiable parts thereof, 
required to be furnished under the Contract Documents, including all labor, products, equipment, 
material, supervision, insurance, temporary facilities and services provided by Contractor to fulfill 
Contractor’s obligations.  The Work may constitute the whole or a portion of the Project. 

1.088 Working Day: Any day of the week, not including Saturdays, Sundays, or Legal Holidays in which 
conditions under the Contractor's control will permit work for a continuous period of not less than 
seven (7) hours during Working Hours.  Upon agreement with Owner, work on Saturdays, Sundays 
and/or Legal Holidays may be allowed and will be considered a Working Day.  

1.089 Working Hours: Those hours in which the Work shall be performed.  Except as otherwise authorized 
in writing by Owner's, all Work shall be done between 7:00 a.m. and 6:00 p.m.  However, emergency 
work may be done without prior permission as indicated in Section 6.11.07.  Night Work may be 
revoked at any time by Owner if Contractor fails to maintain adequate equipment and supervision for 
the prosecution and control of the night Work. 

1.090 Written Notice: Written communication between Owner and Contractor.  Written Notice shall be 
deemed to have been duly served if delivered in person to Owner's Representative or Contractor's 
duly authorized representative, or if delivered at or sent by registered or certified mail with proper 
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postage affixed to the attention of Owner's Representative or Contractor's duly authorized 
representative at the last business address known to the party giving notice, or by facsimile to the 
facsimile number known to the party giving notice, provided any notice delivered by facsimile after 
5:00PM shall be deemed delivered on the next business day. 

 
ARTICLE 2 - PRELIMINARY MATTERS 
 
2.1 Delivery of Contract, Bonds, Insurance, etc.: After written notification to Contractor of anticipated award 

of Contract, and at least ten (10) days prior to the SJRA Board of Directors Meeting at which a contract 
award is anticipated, Contractor shall deliver to Owner original, hard copies of the signed Agreement, 
unsigned Bond forms, required evidence of insurance, including without limitation, all certificates of 
insurance and endorsements, signed disclosure of interested parties (Form 1295), and signed Conflict of 
interest Questionnaire.  Within three (3) days of Contractor’s receipt of the fully executed Agreement, the 
Contractor shall deliver the original, hard copy fully executed Bonds to Owner. The requirements of this 
Section 2.1 apply regardless of whether or not the Agreement is also executed using electronic signatures 
or transmitted electronically. Any violation of this Section 2.1 by Contractor shall render the Contract 
voidable by Owner. 

 
2.2 Copies of Documents: Owner shall furnish to Contractor up to ten (10) copies of the Contract Documents 

unless otherwise specified.  Additional copies will be furnished, upon request, at a cost to be specified by 
the Owner. 

 
2.3 Commencement of Contract Time Requirements; Notice to Proceed: The applicable Contract Time 

Requirements will begin to run on the day indicated in the Notice to Proceed for the Work covered in such 
Notice.   

 
2.4 Before Starting Construction: 
 

2.4.1 No Work shall be done at the Project Site prior to the Pre-construction Conference without 
Owner's written approval.  Before undertaking each part of the Work, Contractor shall carefully 
study the Contract Documents to check and verify pertinent figures shown thereon and compare 
them accurately to all applicable field measurements and conditions and other information 
known to Contractor and other information made available to Contractor by Owner.  Contractor 
shall promptly report in writing to Owner's Representative any conflict, error, ambiguity or 
Discrepancy which Contractor may discover and shall obtain a written interpretation or 
clarification from Owner's Representative before proceeding with any Work affected thereby.  
Contractor shall be liable to Owner for failure to report any conflict, error, ambiguity or 
Discrepancy in the Contract Documents about which Contractor knew or reasonably should have 
known. 

 
2.4.2 Successful completion of the Work within the applicable Contract Time Requirements is of 

primary importance. Time is of the essence to this Contract. Therefore, the Contractor hereby 
agrees to submit to the Owner’s Representative for review and approval, or acceptance, as 
appropriate, all information required by this section, including a Preliminary Project Schedule for 
the Work within thirty (30) days from date of the Owner’s issuance of the Notice To Proceed with 
the Work or at the scheduled Pre-construction Conference, whichever is later.  The Owner’s 
Representative will schedule the Pre-construction Conference upon the timely submittal of the 
required documents, unless the allowable time for providing the required submittals is extended 
by written mutual agreement.  Prior to the date scheduled for the Pre-construction Conference, 
the Contractor will submit the following to the Owner: 
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.01 A proposed Preliminary Project Schedule (the "Preliminary Project Schedule") for the 
Work developed using the scheduling software authorized in Section 6.03 of the General 
Conditions, unless otherwise approved by Owner, to confirm that all Work will be 
completed within the respective Contract Time Requirements.  The Preliminary Project 
Schedule must satisfy the requirements of Section 6.03 of these General Conditions and 
must be prepared in accordance with Division 01 - Section 01 32 16, Construction 
Progress Schedules.  Such Preliminary Project Schedule shall also conform to the 
Owner’s Project Schedule.  This Preliminary Project Schedule must contain sufficient 
detail to indicate that the Contractor has properly identified required Work elements 
and tasks, has provided for a sufficient and proper workforce and integration of 
Subcontractors and Suppliers, has provided sufficient resources and has considered the 
proper sequencing of the Work required to result in a successful Project that can be 
completed within the Contract Time Requirements.  The Project Schedule and Schedule 
of Values shall be developed together to permit the Work progress to be accurately 
reflected in the Contractor’s Applications for Payment. 

.02 An organizational chart showing the principals and management personnel who will be 
involved with the Work, including each one’s responsibilities for the Work; 

.03 A complete listing of the Contractor’s key employees proposed for the Work.  List each 
one by name and job title, and show length of employment with Contractor. 

.04 Emergency contact telephone numbers for the Project Manager and the project 
Superintendent. 

.05 A discussion and confirmation of the Contractor’s commitment to health, safety and 
environment by providing a copy of its Health, Safety and Environmental Policies, 
employee’s safety handbook and the safety records for the past three years of 
Contractor’s proposed project manager and Superintendent; 

.06 A preliminary schedule of Shop Drawings and sample submittals; 

.07 A preliminary Schedule of Values for all of the Work, subdivided into component parts in 
sufficient detail to serve as the basis for progress payments during construction.  At a 
minimum, the schedule of values shall be broken out by trade and split between 
materials and labor as commented on and accepted by Owner.  Such prices will include 
overhead and profit applicable to each item of Work; 

.08 A letter designating Contractor's Superintendent and project manager, and a 
confirmation of past project experience for the Contractor’s Superintendent and project 
manager specifically applicable to the Work; 

.09 A letter designating the "Competent Person(s)" on general safety and excavation safety 
measures along with certifications or other documentation of the safety 
representative's qualifications; 

.10 If applicable, an excavation safety system plan; 

.11 If applicable, a plan illustrating proposed locations of temporary facilities; 

.12 A letter designating the Texas Registered Professional Land Surveyor for layout of the 
Work, if the Work requires the services of a licensed surveyor. 

 
2.4.3 Neither the rejection, acceptance, comment on nor the approval of any of the submittals 

required in Section 2.4.2, above, will constitute either the adoption, affirmation, or direction of 
the Contractor’s means and methods of the performance of the Work which remain the sole 
responsibility of the Contractor. Owner shall not be responsible for, and will not have control or 
charge of, construction means, methods, techniques, sequences or procedures, or for safety 
precautions and programs in connection with the Work, and shall not be responsible for the 
Contractor's failure to carry out the Work in accordance with the Contract Documents.  Owner 
shall not be responsible for or have control or charge over the acts or omissions of Contractor, 
Subcontractors or any of their agents or employees or any other persons performing any of the 
Work. 



  
SJRA 

General Conditions of the Contract 
Page 10 of 64 

  Rev. 10.07.2021 

 
2.5 Pre-construction Conference: Prior to commencement of Work at the Site, Contractor must attend a Pre-

construction Conference with Owner’s Representative and others required by Owner, and participate in 
an inspection of the Project Site if required by Owner. 

 
2.6 Initially Acceptable Schedules: Unless otherwise provided in the Contract Documents, Contractor shall 

obtain approval of Owner of the Preliminary Project Schedule submitted in accordance with Section 
2.4.2.01 before the first progress payment will be made to Contractor.  The Preliminary Project Schedule 
must provide for an orderly progression of the designated portion of the Work to completion within the 
Contract Time Requirements, including any specified Milestones, and shall permit the Work progress to 
be accurately reflected in the Contractor’s Applications for Payment.  Approval of the Preliminary Project 
Schedule by Owner will not impose on Owner responsibility or liability for the sequencing, scheduling or 
progress of the Work, nor shall it constitute interference with, nor shall it relieve Contractor from 
Contractor's full responsibility for the Work.  Contractor's schedule of Shop Drawings and sample 
submissions shall provide adequate time, in Owner’s opinion, for properly reviewing and processing the 
required submittals.  Contractor's Schedule of Values must conform to the requirements set forth in the 
Contract. The process of approving Preliminary Project Schedule and updates to the Master Project 
Schedule shall not constitute a warranty by the Owner that any non-Contractor milestones or activities 
will occur as set out on the Preliminary Project Schedule or the Master Project Schedule, or approval of 
the logic set out in the Preliminary Project Schedule or Master Project Schedule.  Approval of the 
Preliminary Project Schedule, the Master Project Schedule or any updates thereto does not constitute a 
warranty by the Owner to furnish any Owner-furnished information or services any earlier than Owner 
would otherwise be obligated to furnish that information or services under the Contract Documents.  
Failure of the Work to proceed in the sequence scheduled by Contractor shall not serve as any basis for a 
Claim for additional compensation or adjustment of the Contract Time Requirements. 

 
ARTICLE 3 - CONTRACT DOCUMENTS: INTENT, AMENDING, REUSE 
 
3.1 Intent: The intent of the Contract Documents is to include all information necessary for the proper 

execution and timely completion of the Work by Contractor.  The Contractor will execute the Work 
described in and reasonably inferable from the Contract Documents as necessary to produce the results 
intended by the Contract Documents.   

 
3.1.1 The Contract Documents are complementary in nature, and what is shown in one location on the 

Drawings or Specifications shall be construed to apply to all other similar locations of the 
Drawings and Specifications. In the event of any internal inconsistency in either the Drawings or 
Specifications, or with each other, the Owner shall resolve such inconsistency and Contractor 
shall perform in accordance with the Owner’s determination. In the determination of the 
Contract Amount, the Contractor has provided for such further development consistent with the 
Contract Documents and reasonably inferable therefrom.  It is the intent and understanding of 
Contractor that the Contract Amount includes the construction of completed and tested Work by 
the Contractor, including all devices, fasteners, materials or other work not shown in the Drawings 
and Specifications but which are reasonably inferable therefrom and any and all incidental 
accessories necessary to make the Work complete and operable in all respects (even if not specified 
in the description of the Work, but necessary for proper installation and operation of the Work 
under the Drawings and Specifications), all of which shall be included in the Contract Amount.   

 
3.1.2 The expression “reasonably inferable” and similar terms in the Contract Documents shall be 

interpreted to mean reasonably inferable by a contractor familiar with the Project and exercising the 
care, skill and diligence of the Contractor required by the Contract Documents.  Such further 
development does not include such things as changes in scope, systems, kinds and quality of 
materials, finishes or equipment, all of which, if required, shall be incorporated by Change Order 
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or Change Directive.  The Contract Documents shall be interpreted with the understanding that a 
common sense approach will be utilized as necessary so that the Contract Documents produce 
the intended results for the benefit of the Owner as follows: 

 
.1 The Contract Documents are intended to be complimentary and interpreted in harmony so 

as to avoid conflict. Words and phrases will be interpreted in a manner consistent with 
construction and design industry standards.  What is required by any Contract Document 
shall be required by all of them; 

.2 In the event of any inconsistency, conflict or ambiguity between or among the Contract 
Documents that cannot be harmonized so as to avoid conflict, the Contract Documents 
shall take precedence in the following order: Modifications, documents amending, 
modifying or supplementing the Contract Documents pursuant to Section 3.3 of the 
General Conditions, the Agreement, Exhibits to the Agreement, the Supplemental 
Conditions (if any), the General Conditions, Instructions to Respondents, Notice to Proceed, 
Addenda, Specifications, Drawings, Contractor’s Bid/Proposal, Documentation submitted 
by Contractor prior to Notice of Award and attached to the Agreement, Performance, 
Payment and Maintenance Bonds; and 

.3 The definitions of terms herein shall apply equally to the singular and plural forms of the 
terms defined.  Whenever the context may require, any pronoun shall include the 
corresponding masculine, feminine and neuter forms.  The words “include”, “includes” 
and “including” shall be deemed to be followed by the phrase “without limitation”.  
Unless the context requires otherwise (a) any definition of or reference to any 
agreement, instrument or other document herein shall be construed as referring to such 
agreement, instrument or other document as from time to time amended, 
supplemented or otherwise modified (subject to any restrictions on such amendments, 
supplements or modifications set forth herein), (b) any reference herein to any Party 
shall be construed to include such Party's successors and assigns (subject to the 
restrictions contained herein), and (c) the words “herein”, “hereof” and “hereunder”, 
and words of similar import, shall be construed to refer to the entirety of the Contract 
Documents and not to any particular provision, unless the context clearly dictates 
otherwise. No provision of this Agreement shall be interpreted or construed against any 
Party because such Party or its legal representative drafted such provision. 

 
3.1.3 Standards, Specifications, Codes, Laws, and Regulations 

 
.1 Reference to standards, specifications, manuals, or codes of any technical society, 

organization, or association, or to Legal Requirements, whether such reference be 
specific or by implication, shall mean the standard, specification, manual, code, or Legal 
Requirements in effect at the time of opening of Bids/Proposals (or on the Effective 
Date of the Agreement if there were no Bids/Proposals) and as amended, modified, 
codified or reenacted, in whole or in part, and in effect from time to time, except as may 
be otherwise specifically stated in the Contract Documents. 

 
.2 No provision of any such standard, specification, manual or code, or any instruction of a 

Supplier shall be effective to change the duties or responsibilities of Owner, Contractor, 
or Engineer, or any of their subcontractors, consultants, agents, or employees from 
those set forth in the Contract Documents.  No such provision or instruction shall be 
effective to assign to Owner, or the Principal Architect/Engineer, or any of their related 
entities any duty or authority to supervise or direct the performance of the Work or any 
duty or authority to undertake responsibility inconsistent with the provisions of the 
Contract Documents. 
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3.2 Reporting and Resolving Discrepancies: If, during the performance of the Work, Contractor discovers any 
Discrepancy within the Contract Documents or between the Contract Documents and any provisions of 
any Legal Requirements or of any such standard, specification, manual or code or instructions of any 
Supplier, Contractor shall report it to Owner's Representative in writing at once, and Contractor shall not 
proceed with the Work affected thereby until a clarification, an amendment or supplement to the 
Contract Documents has been issued by one of the methods indicated in Section 3.3.1 or Section 3.3.2 
below.  Contractor shall be liable to Owner for failure to report any such Discrepancy that Contractor 
knew about or should reasonably have discovered in fulfilling its obligations arising from the Contract. 

 
3.3 Clarifying, Amending and Supplementing Contract Documents: 
 

3.3.1 The Contract Documents may be amended to provide for additions, deletions and revisions in the 
Work or to modify the terms and conditions thereof in one or more of the following ways: 

 
.1 Change Order. 
.2 Change Directive. 
 

3.3.2 In addition, the requirements of the Contract Documents may be supplemented, and minor 
variations and deviations in the Work that do not affect the Contract Amount or Contract Time 
Requirements may be authorized, in one or more of the following ways: 

 
.1 Field Order. 
.2 Shop Drawing or sample approved in accordance with the Contract Documents. 
.3 Written interpretation or clarification issued in accordance with the Contract 

Documents. 
 

3.4 Reuse of Documents Prohibited: Contractor and any Subcontractor or Supplier or other person or 
organization performing or furnishing any of the Work under a direct or indirect contract with Owner: (i) 
shall not have or acquire any title to or ownership rights in any of the Drawings, Specifications or other 
documents (or copies of any thereof) prepared by or bearing the seal of Principal Architect/Engineer or 
Principal Architect/Engineer's consultant, and (ii) shall not reuse any of such Drawings, Specifications, 
other documents or copies on extensions of the Project or any other project without written consent of 
Owner and Principal Architect/Engineer.  Contractor may retain one (1) set of such documents for its 
records. 

 
3.5 Not Used. 
 
3.6 Electronic Data: Owner utilizes Microsoft SharePoint or similar document management software (the 

“Program”) for its projects. Contractor will be provided access to the Program solely for purposes of 
Contractor’s performance of its obligations under the Contract, at no cost to Contractor.  The Program 
may be used to handle management, distribution and submission of all Project documents (including 
without limitation drawings, specifications, submittals, RFIs, schedules, etc.).  Contractor must access the 
Program for all such Project documents, unless otherwise directed in writing by Owner. Contractor is 
responsible for all of the content contained in the Program related to the Project, including but not 
limited to all periodic updates, revisions and additions to the Project documents contained therein. All 
Project documents contained in the Program shall be deemed delivered to Contractor. Contractor is 
responsible for ensuring and maintaining compatibility of Contractor’s computer systems with the 
Program. Contractor shall take all necessary precautions to prevent any unauthorized access to the 
Program and the Project documents contained therein, and to prevent any virus or malware infiltration of 
the Program. CONTRACTOR SHALL COMPLY WITH ALL MICROSOFT OR OTHER SIMILAR DOCUMENT 
MANAGEMENT SOFTWARE VENDOR TERMS AND CONDITIONS APPLICABLE TO CONTRACTOR’S USE OF 
THE PROGRAM, AND SHALL DEFEND, INDEMNIFY AND HOLD HARMLESS OWNER FROM AND AGAINST 
ANY AND ALL CLAIMS, DAMAGES, LIABILITY, LOSS, COST AND EXPENSE, INCLUDING BUT NOT LIMITED 
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TO ATTORNEYS’ FEES, INCURRED AS A RESULT OF ANY CONTRACTOR BREACH OF SUCH TERMS AND 
CONDITIONS (COLLECTIVELY “CLAIMS” AS USED IN THIS SECTION 3.6), EVEN IF SUCH CLAIMS ARE 
CAUSED IN PART BY, BUT NOT TO THE EXTENT CAUSED BY, THE NEGLIGENCE OR FAULT, THE BREACH OR 
VIOLATION OF A STATUTE, ORDINANCE, GOVERNMENTAL REGULATION, STANDARD, OR RULE, OR THE 
BREACH OF CONTRACT OF OWNER, ITS AGENT OR EMPLOYEE, OR ANY THIRD PARTY UNDER THE 
CONTROL OR SUPERVISION OF OWNER, OTHER THAN CONTRACTOR OR ITS AGENT, EMPLOYEE OR 
SUBCONTRACTOR OF ANY TIER. Any use, interpretation, conclusion or information obtained or derived 
from such Program information and documents will be at the user’s sole risk.  If there is a conflict or 
inconsistency between the Program information or documents and any hard copies furnished to 
Contractor, Contractor shall promptly notify Owner and Principal Architect/Engineer in writing, and shall 
not rely upon such Program information or documents or the hard copies furnished to Contractor until 
such conflict or inconsistency is resolved in writing by Owner or Principal Architect/Engineer.  When 
distributing documents in electronic media format, Owner makes no representations as to compatibility, 
usability, or readability of documents resulting from the use of software application packages, operating 
systems, or computer hardware differing from those which are used by Owner or the data’s creator. 

 
ARTICLE 4 - AVAILABILITY OF LANDS; SUBSURFACE AND PHYSICAL CONDITIONS; REFERENCE POINTS 
 
4.1 Availability of Lands: The Owner will provide access to all land and interests in land required for the Work 

and will notify Contractor of any known restrictions in such access.  Contractor may make a Claim if, after 
having received seventy-two hours’ prior written notice, the Owner fails to provide timely access to the 
Work.  Contractor is solely responsible for and must obtain any additional temporary construction 
facilities, stockpiling or storage sites not otherwise provided by the Owner.  

 
4.1.1 In the event that Owner has agreed to provide any special licenses or easement(s) relating to the 

Work and in the event that Delays in the Work that are the responsibility of the Contractor cause 
the Work to be Delayed to the point that the ending date of such a license or easement has been 
exceeded, the Contractor shall reimburse the Owner for any additional costs and/or expenses 
incurred by Owner (including but not limited to reasonable attorneys’ fees) in endeavoring to 
extend or renew the duration of any such license or easement in order to facilitate the 
completion of the Work. 

  
4.2 Subsurface and Physical Conditions: 
 

4.2.1 Contractor specifically represents that it has carefully examined the plans, the geotechnical 
report, if any, and the Site of the proposed Work and is thoroughly familiar with all of the 
conditions surrounding construction of the Project, having had the opportunity to conduct any 
and all additional inquiry, tests and investigation that he/she deems necessary and proper, to 
satisfy itself as to conditions, including but not limited to subsurface conditions, at the Site of the 
Work, and to inform itself by its independent research, tests and investigations of the difficulties 
to be encountered and to judge for itself the accessibility of the Work and all attending 
circumstances affecting the cost of doing the Work or time required for its completion.  
Contractor acknowledges the receipt of the geotechnical report, if any, and agrees that the 
report is not a guarantee of specific Site conditions which may vary between boring locations and 
over time, and is not a Contract Document.  Contractor may not rely upon or make any Claim 
against Owner with respect to any Contractor interpretation of or conclusion drawn from any 
data, interpretations, opinions or information contained in such reports or shown or indicated in 
such drawings.  Contractor shall make no claims against the Owner and shall bear all risk of 
losses, if any, resulting on account of the amount and character of the Work, or because the 
conditions under which the Work must be done vary or differ from conditions or information 
contained in the Contract Documents, or are different from what were estimated or anticipated 
by it. 



  
SJRA 

General Conditions of the Contract 
Page 14 of 64 

  Rev. 10.07.2021 

 
4.2.2 Except as provided in Section 4.2.5 below, Contractor must notify Owner in writing as soon as 

reasonably possible, but no later than three (3) calendar days, if unforeseen conditions are 
encountered at the Site which are (i) subsurface or otherwise concealed physical conditions that 
differ materially from those indicated in the Contract Documents or other information provided 
by Owner to Contractor or (ii) unknown physical conditions of an unusual nature, that differ 
materially from those normally encountered in the type of Work being performed under this 
Contract.  Contractor may not disturb the conditions until Owner conducts an investigation of 
such conditions.  Upon receipt of notice from the Contractor, the Owner's Representative will 
promptly investigate such conditions with the Principal Architect/Engineer. 

 
4.2.3 Notwithstanding any other provision of this Contract, Contractor is solely responsible for the 

location and protection of any and all underground utilities, pipelines, facilities and 
improvements, whether public or private, and whether utility distribution, supply or collection 
systems, or lines connecting customers to utility distribution, supply or collection systems, and 
including but not limited to all electric, telecommunication, gas, water, storm sewer and sanitary 
sewer lines, and all pipes, conduits, cables, wires, manholes, vaults, tanks, and tunnels 
(collectively “Underground Improvements”). Contractor shall notify "One Call" and shall retain a 
private underground locator service, and shall exercise due care to locate, mark, uncover and 
otherwise protect all Underground Improvements in the construction zone and any of 
Contractor's Work or storage areas.  Contractor's responsibility for the location and protection of 
Underground Improvements is primary and non-delegable.  Contractor shall defend and 
indemnify Owner from and against any losses, Claims, expenses, costs or penalties (including 
fines that may be levied against Owner) that may result from damage to any Underground 
Improvements in the Work area.  Owner reserves the right to repair any damage Contractor 
causes to such Underground Improvements at Contractor's expense or to offset the cost of such 
repairs against funds then or thereafter due Contractor pursuant to the Contract.  If any 
Underground Improvements are damaged by Contractor, Contractor shall give verbal notice to 
the Owner’s Representative within one (1) hour and written notice within twenty-four (24) hours 
after such damage occurs. 

 
4.2.4 Contractor shall take reasonable precaution to avoid disturbing primitive records and antiquities 

of archaeological, paleontological or historical significance.  No objects of this nature shall be 
disturbed without written permission of Owner and Archeology Division, Texas Historical 
Commission.  When such objects are uncovered unexpectedly, Contractor shall stop all Work in 
close proximity and immediately notify the Owner's Representative and Archeology Division, 
Texas Historical Commission of their presence.  Contractor shall reference Texas Water 
Development Board Emergency Conditions for cultural resources in the event of accidental 
discoveries.  Contractor shall not disturb them until written permission and permit to do so is 
granted by the governing authorities and Owner.  All primitive rights to antiquities uncovered on 
Owner's property shall remain property of State of Texas, Archeology Division, Texas Historical 
Commission in accordance with the Texas Natural Resources Code.  If it is determined by Owner, 
in consultation with Archeology Division, Texas Historical Commission, that exploration or 
excavation of primitive records or antiquities on Project Site is necessary to avoid loss, Contractor 
shall cooperate in salvage work attendant to preservation.  If the Work stoppage or salvage work 
causes an increase in Contractor's cost of, or time required for, performance of the Work, the 
Contract Amount and/or Contract Time Requirements will be equitably adjusted. 

 
4.2.5 Environmental Conditions: Contractor shall immediately stop all Work and must notify Owner in 

writing as soon as reasonably possible, but no later than one (1) calendar day after any significant 
environmental conditions are encountered at the Site which are or may be subject to any Legal 
Requirements.  Contractor shall reference Texas Water Development Board Emergency 
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Conditions for threatened and endangered species in the event of accidental discoveries.  
Contractor shall not disturb the conditions until Owner conducts an investigation.  Owner's 
Representative and Principal Architect/Engineer will promptly investigate such conditions.  If it is 
determined that such conditions are subject to Legal Requirements, did not result from any 
Hazardous Conditions brought to the Site by Contractor or any Subcontractor, and cause an 
increase or decrease in the Contractor's cost of or time required for performance of any part of 
the Work, Owner’s Representative will recommend an equitable adjustment in the Contract 
Amount or Contract Time Requirements, or both.  If it is determined that such conditions are not 
subject to Legal Requirements or resulted from any Hazardous Conditions brought to the Site by 
Contractor or any Subcontractor, Owner’s Representative will notify Contractor in writing of such 
findings and the Contract Amount and Contract Time Requirements will not be adjusted.  
Contractor may dispute such a determination in accordance with Article 16. 

 
4.3 Reference Points: Unless otherwise specified, primary control lines and bench marks suitable for use in 

layout will be furnished by Owner.  Lay out of the Work shall be performed in accordance with the 
requirements of Division 01.  Controls, bench marks and property boundary markers shall be carefully 
preserved by Contractor by use of flags, staffs or other visible devices and in case of destruction or 
removal by Contractor, any Subcontractor or their employees, such controls and bench marks shall be 
replaced by a Texas Registered Professional Land Surveyor at Contractor's expense.  Any SJRA survey 
monuments damaged by Contractor will be reestablished by Owner at Contractor's expense. 

 
4.4 Hazardous Conditions: 
 

4.4.1 Contractor shall not be responsible for any Hazardous Conditions uncovered or revealed at the 
Site which were not shown, indicated or identified in the Contract Documents to be within the 
scope of the Work, and which were not brought onto the Site by the Contractor or the 
Subcontractors.  Contractor shall immediately notify Owner's Representative of any such 
suspected Hazardous Conditions encountered at the Site before or during performance of the 
Work, and shall stop Work immediately in the affected area, and take all necessary precautions 
to avoid disturbance of the Hazardous Conditions. 

 
4.4.2 Contractor shall be responsible for any Hazardous Conditions brought to the Site by Contractor, 

Subcontractor, Suppliers or anyone else for whom Contractor is responsible. 
 
4.4.3 No asbestos-containing materials or lead-based paint shall be incorporated into the Work or 

brought on the Project Site without prior written approval of Owner.  The Contractor shall not 
knowingly use, specify, request or approve for use any asbestos containing materials or lead-
based paint without the Owner's written approval.  When a specific product is specified, the 
Contractor shall endeavor to verify that the product does not include asbestos containing 
material or lead-based paint.  

 
4.4.4 Refer to Section 1.040 Hazardous Conditions definitions and to Division 01 for procedures related 

thereto. 
 

.1 Not used.   

.2 Upon receiving notice of the presence of suspected Hazardous Conditions, Owner shall 
take the necessary measures required to ensure that the Hazardous Conditions are 
remediated or rendered harmless.  Such necessary measures shall include Owner 
retaining qualified independent consultants to (i) ascertain whether Hazardous 
Conditions have actually been encountered, and, if they have been encountered, (ii) 
prescribe the remedial measures that Owner must take either to remove the Hazardous 
Conditions or render the Hazardous Conditions harmless. 
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.3 Contractor shall be obligated to resume Work at the affected area of the Project only 
after Owner or its qualified independent consultant provides written certification that (i) 
the Hazardous Conditions have been removed or rendered harmless and (ii) all 
necessary approvals have been obtained from all government and quasi-government 
entities having jurisdiction over the Project or Site.  The Contractor shall be responsible 
for continuing the Work in the unaffected portion of the Project and Site. 

.4 Contractor will be entitled, in accordance with these General Conditions, to an 
adjustment in its Contract Amount and/or Contract Time Requirements to the extent 
Contractor’s cost of performance is actually increased and/or the Critical Path of the 
Work has been delayed by the presence of Hazardous Conditions discovered at the Site. 

.5 Notwithstanding anything in the Contract Documents to the contrary, Owner, its 
officers, directors, agents and employees, and the Owner’s Representative, the Principal 
Architect/Engineer, the Principal Architect/Engineer’s Consultants and Subconsultants 
and their respective officers, directors, partners, employees and agents are not 
responsible for Hazardous Conditions introduced to the Site by Contractor, 
Subcontractors or anyone for whose acts they may be liable. Contractor shall be 
responsible for use, storage and remediation of any Hazardous Conditions brought to 
the Site by Contractor, Subcontractors, Suppliers or anyone else for whom Contractor is 
responsible.  Contractor shall defend, indemnify and hold harmless Owner and 
Owner’s officers, directors, employees and agents and the Owner’s Representative, 
the Principal Architect/Engineer, the Principal Architect/Engineer’s Consultants and 
Subconsultants and their respective officers, directors, partners, employees and 
agents from and against any and all claims, losses, damages, liabilities and expenses, 
including attorneys’ fees and court costs, arising out of or resulting from Hazardous 
Conditions introduced to the Site by Contractor, Subcontractors or anyone for whose 
acts they may be liable.  Notwithstanding the foregoing, if Subchapter C of Chapter 
151 of the Texas Insurance Code applies to the Contract, the obligation to defend, 
indemnify and hold harmless set forth in this Section 4.4.4.5 shall not apply to the 
extent prohibited by Subchapter C of Chapter 151 of the Texas Insurance Code.   

 
ARTICLE 5 - BONDS AND INSURANCE 
 
5.1 The Contractor shall purchase and maintain bonds and insurance of the types and limits of liability, 

containing the endorsements, and subject to the terms and conditions, as described in Exhibit D-1 and D-2 
of the Agreement.  

 
ARTICLE 6 - CONTRACTOR'S RESPONSIBILITIES 
 
6.01 Supervision and Superintendence: 
 

6.01.1 Contractor shall supervise, inspect and direct the Work competently and efficiently, devoting 
such attention thereto and applying such skills and expertise as may be necessary to perform 
the Work in accordance with the Contract Documents.  Contractor shall be solely responsible 
for the means, methods, techniques, sequences and procedures of construction.  Contractor 
shall be responsible to see that the completed Work strictly complies with the Contract 
Documents. 

  
6.01.2 Contractor shall have an English-speaking, competent Superintendent on the Work at all times 

that Work is in progress.  The Superintendent will be Contractor’s representative on the Site 
and shall have the authority to act on the behalf of Contractor.  All communications given to 
the Superintendent shall be as binding as if given to Contractor.  Contractor’s Superintendent 
and Project Manager shall provide cellular telephone numbers and emergency and home 
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telephone number(s) at which one or the other may be reached if necessary when Work is not 
in progress.  Telephone or cellular phone number(s) shall be to a live person having responsible 
authority for the Work and not an answering machine or answering service.  The 
Superintendent must be an employee of the Contractor, unless such requirement is waived in 
advance in writing by the Owner.  If the Contractor proposes a management structure with a 
Project Manager supervising, directing, and managing construction of the Work in addition to 
or in substitution of a Superintendent, the requirements of these Construction Documents 
with respect to the Superintendent shall likewise apply to any such Project Manager: 

 
.1 Contractor shall present the resume of the proposed Superintendent to the Owner’s 

Representative showing evidence of experience and successful superintendence and 
direction of Work of a similar scale and complexity.  If, in the opinion of the Owner, the 
proposed Superintendent does not have sufficient experience in line with the Work, 
he/she will not be allowed to be the designated Superintendent for the Work.  

.2 The Superintendent shall not be replaced without prior Written Notice to Owner’s 
Representative.  If Contractor deems it necessary to replace the Superintendent, 
Contractor shall provide the necessary information for approval, as stated above, on the 
proposed new Superintendent.  

.3 A qualified substitute Superintendent may be designated in the event that the 
designated Superintendent is temporarily away from the Work, but not to exceed a time 
limit acceptable to the Owner’s Representative.   

.4 Contractor shall replace the Superintendent upon Owner’s request in the event the 
Superintendent is unable to perform to Owner’s satisfaction.  

 
6.02 Labor, Materials and Equipment: 
 

6.02.1 Contractor shall maintain a work force adequate to accomplish the Work within the Contract 
Time Requirements.  Contractor agrees to employ only orderly and competent workers, skillful 
in performance of the type of Work required under this Contract.  Contractor, Subcontractors, 
Sub-Subcontractors, and their employees may not use or possess any alcoholic or other 
intoxicating beverages, illegal drugs or controlled substances while on the job or on Owner’s 
property, nor may such workers be intoxicated, or under the influence of alcohol or drugs, on 
the job.  Subject to the applicable provisions of Texas law, Contractor, Subcontractors, Sub-
Subcontractors, and their employees may not use or possess any firearms or other weapons 
while on the job or on Owner’s property.  If Owner or Owner’s Representative notifies 
Contractor that any worker or representative of Contractor is incompetent, disorderly, 
abusive, or disobedient, has knowingly or repeatedly violated safety regulations, has possessed 
any firearms in contravention of the applicable provisions of Texas law or this Contract, or has 
possessed or was under the influence of alcohol or drugs on the job, Contractor shall 
immediately remove such worker or representative, including any officer or owner of 
Contractor, from performing Contract Work, and may not employ such worker or 
representative again on Contract Work without Owner’s prior written consent.  Contractor 
shall at all times maintain good discipline and order on or off the Site in all matters pertaining 
to the Project.  Contractor shall pay workers no less than the applicable wage rates established 
for the Contract, and maintain weekly payroll reports as evidence thereof, in accordance with 
the requirements of Chapter 2258 of the Texas Government Code. 

 
6.02.2 Except as otherwise stated in the Contract Documents, all Work at the Site shall be performed 

during regular Working Days and regular Working Hours.  Contractor will not permit the 
performance of Work on a Saturday, Sunday, or any legal holiday without the Owner’s prior 
written consent given after the Contractor has provided 48-hour advanced written notice to 
the Owner’s Representative. 
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6.02.3 Unless otherwise specified in Division 01, Contractor shall provide and pay for all materials, 

equipment, labor, transportation, construction equipment and machinery, tools, appliances, 
fuel, power, light, heat, telephone, water, sanitary facilities, temporary facilities and all other 
facilities and incidentals necessary for the furnishing, performance, testing, start-up and 
completion of the Work, provided the Owner’s CMT Consultant shall provide certain inspection 
services, the Owner shall provide testing of construction materials engineering and the 
verification testing services necessary for acceptance of the Work by Owner, as required by 
Section 2267.058(a) of the Texas Government Code.  

 
6.02.4 All materials and equipment shall be of good quality and new (including new products made of 

recycled materials, pursuant to Section 361.426 of the Texas Health & Safety Code), except as 
otherwise provided in the Contract Documents.  If required by Owner's Representative, 
Contractor shall furnish satisfactory evidence (reports of required tests, Manufacturer's 
certificates of compliance with material requirements, mill reports, etc.) as to the kind and 
quality of materials and equipment.  All materials and equipment shall be applied, installed, 
connected, erected, used, cleaned and conditioned in accordance with instructions of the 
applicable Manufacturer or Supplier, except as otherwise provided in the Contract Documents.  

 
6.02.5 Substitutes and "Approved Equal" Items: 
 

.1 Whenever an item of material or equipment is specified or described in the Contract 
Documents by using the name of a proprietary item or the name of a particular 
Manufacturer or Supplier, the specification or description is intended to establish the 
type, function and quality required.  Unless the specification or description contains 
words reading that no like, equivalent or "approved equal" item or no substitution is 
permitted, other items of material or equipment of other Manufacturers or Suppliers 
may be submitted by Contractor, at Contractor’s sole risk, including potential impacts 
and disruptions to the Critical Path of the Project Schedule, to Principal 
Architect/Engineer for their review and approval through Owner's Representative under 
the following circumstances: 
(a) "Approved Equal": If in Principal Architect/Engineer's and Owner’s sole 

discretion an item of material or equipment proposed by Contractor is 
functionally equal and of equivalent type and quality to that named, and 
sufficiently similar so that no change in related Work, time of performance or 
Contract Amount will be required, it may be approved by Principal 
Architect/Engineer and Owner through the submittal process as an "approved 
equal" item. Contractor shall provide Principal Architect/Engineer and Owner 
with all necessary documentation required for Principal Architect/Engineer and 
Owner to make their evaluation, and shall identify the item of material or 
equipment proposed by Contractor as a variation in accordance with Section 
6.20.5. 

(b) Substitute Items: Contractor may submit an item of material or equipment 
which does not qualify as an “approved equal” item under Subsection 
6.02.5.1(a), or may resubmit an item of material or equipment proposed by 
Contractor and rejected by Principal Architect/Engineer or Owner as an 
"approved equal" item under Subsection 6.02.5.1(a), as a proposed substitute 
item.  All of Contractor’s requests for substitutions must be clearly identified as 
a “Request For Substitution” on the face of the document.  Contractor shall 
submit sufficient information as provided in Division 01 to allow Principal 
Architect/Engineer and Owner to evaluate the item of material or equipment 
proposed as a substitute for the item named. 
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.2 Substitute Construction Methods and Procedures: If a specific means, method, 
technique, sequence or procedure of construction is shown or indicated in and expressly 
required by the Contract Documents, Contractor may, at Contractor’s sole risk, including 
potential impacts and disruptions to the Critical Path of the Project Schedule, with prior 
approval of Principal Architect/Engineer, furnish or utilize a substitute means, method, 
technique, sequence, or procedure of construction.  All such proposed substitutions 
must be clearly identified as being a “Substitution” in all of the Contractor’s submittals.  
Contractor shall submit sufficient information to Owner's Representative to allow 
Principal Architect/Engineer’s, in Principal Architect/Engineer's sole discretion, 
evaluation of the proposed substitute as an equivalent to that method or procedure 
expressly called for by the Contract Documents.  The procedure for review by Principal 
Architect/Engineer will be same as that provided for substitute items in Division 01. 

.3 Principal Architect/Engineer's Evaluation: Principal Architect/Engineer will be allowed a 
reasonable time within which to evaluate each proposal or submittal made pursuant to 
Subsections 6.02.5.1(a), 6.02.5.1(b), and 6.02.5.2.  Principal Architect/Engineer and 
Owner will be the judge of acceptability.  No "approved equal" or substitute shall be 
ordered, installed, or utilized until Principal Architect/Engineer's and Owner’s review is 
complete, and any “approved equal” is approved through the submittal process, or any 
approved substitute is evidenced by either a Change Order, or a Change Directive.  
Owner may require Contractor to furnish at Contractor's expense a special performance 
guarantee or other surety Bond with respect to any approved substitute.  Owner shall 
not be responsible for any Delay due to review time for any "approved equal" or 
substitute. 

.4 Contractor's Expense: All data and documentation to be provided by Contractor in 
support of any proposed "approved equal" or substitute item will be at Contractor's 
expense. 

.5 The approval of the Principal Architect/Engineer and/or Owner will not relieve the 
Contractor from primary responsibility and liability for the suitability and performance 
of any proposed substitute item, method or procedure and will not relieve Contractor 
from its primary responsibility and liability for curing Defective Work and performing 
warranty work, which the Contractor shall cure and perform, regardless of any claim the 
Contractor may choose to advance against the Owner, the Principal Architect/Engineer 
or Manufacturer. 

.6 Notwithstanding the foregoing, it is agreed and understood that the Contract Amount 
shall not be adjusted as a result of the Contractor’s use of the cost of any possible 
substitute or "approved equal" items in calculating its Bid/Proposal price. 

6.02.6 Contractor agrees to assign and hereby assigns to Owner any rights it may have to bring 
antitrust suits against its Manufacturers or Suppliers for overcharges on materials incorporated 
in the Project growing out of illegal price fixing agreements. Contractor further agrees to 
cooperate with Owner should Owner wish to prosecute suits against Manufacturers or 
Suppliers for illegal price fixing. 

 
6.03 Project Schedule Requirements: Unless otherwise provided in Division 01, Contractor shall adhere to the 

Owner’s Project Schedule as provided by the Owner, which shall be further developed by the Contractor 
to become first the Contractor’s Preliminary Project Schedule and then, upon acceptance by the Owner, 
become the Master Project Schedule, as it may be adjusted from time to time as provided below: 

 
6.03.1 Preliminary Project Schedule: Within thirty (30) days from the issuance of a Notice To Proceed 

by the Owner, the Contractor shall submit to the Owner's Representative a Preliminary Project 
Schedule to be used as the Contractor’s baseline schedule for the Project.  This Preliminary 
Project Schedule shall be initially based on and shall include and be consistent with all of the 
Milestones contained in Division 01, Work Covered By Contract Documents Specification, and 
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shall be presented in a form reasonably acceptable to the Owner.  The Preliminary Project 
Schedule shall be a Critical Path Method (CPM) schedule depicting all significant activities 
which will occur on the Project; the durations for all major items of Work to be performed; the 
start and finish dates of such activities; the Contract Time Requirements as set out in the 
Contract Documents; and the precedence logic of such activities.  The Contractor’s Preliminary 
Project Schedule shall include, at a minimum: 

 
.1 Duration and milestone dates for all equipment, materials delivery, and operations 

efforts that may affect the timely completion of the Project. 
.2 Duration and milestone dates for each anticipated construction activity. 
.3 Pre-purchase of materials and equipment with a “long lead” time. 
.4 Permitting and regulatory milestones. 
.5 Dates associated with the activities leading to delivery milestones from others including 

for offsite roadways and utilities. 
 

6.03.2 The Contractor shall coordinate the Preliminary Project Schedule with the Contractor’s 
Submittal Schedules for Shop Drawings and Samples as required by Division 01 of the Project 
Manual.  The Contractor’s Submittal Schedule must provide an adequate duration for 
reviewing and processing the required Submittals acceptable to Owner and the Principal 
Architect/Engineer. 

 
6.03.3 The Contractor shall provide Owner with an electronic version (by disk or CD) of the 

Preliminary Project Schedule and of each subsequent Master Project Schedule, including all 
subsequent electronic schedule revisions and updates, created without password protection, 
in latest version of Microsoft Project  (.MPT, .MPX or .MPD suffix) or a format approved by 
Owner.  Failure to furnish Owner, Owner’s Representative, and Principal Architect/Engineer 
with a revised Project Schedule in one of the above formats within ten (10) days of receipt of a 
written request shall constitute a breach of the Contract by Contractor, and shall be 
considered to be adequate cause for termination of the Contractor by Owner. 

  
6.03.4 Master Project Schedule: Once the Contractor’s Preliminary Project Schedule has been 

accepted by Owner, it shall become the Master Project Schedule (Baseline Schedule) for the 
Project.  The Contractor shall update the Master Project Schedule monthly or more often by 
the submission of a revised Master Project Schedule or when circumstances develop which 
make it beneficial to the Project, or as may be required by Owner.  Once the most recently 
revised Master Project Schedule has been accepted by Owner, the Master Project Schedule 
shall be considered to have been updated.  The updated Master Project Schedule shall then be 
distributed by the Contractor to Owner’s staff, the Principal Architect/Engineer, each 
consultant, and other appropriate parties.  The Master Project Schedule shall be reviewed at 
the monthly team meeting at a summary level, including for a three month look-ahead and 
anticipated Project completion. 

 
6.03.5 Changes to the Master Project Schedule: A copy of the accepted Master Schedule shall be 

maintained unaltered.  The Contractor shall thereafter submit to Owner's Representative an 
updated Project Schedule each month with its Application for Payment, to reflect actual 
progress that has been made and to forecast future progress of the Work.  The monthly 
Project Schedule update shall be based upon the accepted Master Project Schedule.  
Contractor shall submit to Owner's Representative for review and acceptance by Owner any 
proposed changes or adjustments in its monthly Project Schedule that modify either the 
Master Project Schedule or the previous month’s approved Project Schedule.  Any such 
proposed adjustments must be substantiated with a written narrative containing an 
explanation of any changes to the underlying logic of the subject schedule.  Contractor’s 
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proposed changes to the schedule must show how the Contractor will consistently advance the 
progress of the Work in accordance with the Critical Path of the Work and the Contract Time 
Requirements, including all required contractual Milestones.  Such adjustments will conform 
generally to the Master or monthly Project Schedule then in effect and additionally will comply 
with any provisions of Division 01 applicable thereto. 

 
6.03.6 Proposed adjustments indicated by the Project Schedule that will change the Contract Time 

Requirements, including Milestones, shall be submitted in accordance with the requirements 
of Article 12.  Any such proposed adjustments must be substantiated with documentation of 
any changes to the underlying logic of the Master Project Schedule.  Such adjustments may 
only be made by a Change Order or Change Directive in accordance with Article 12. 

 
6.03.7 Contractor shall keep a current schedule of submittals that coordinates with the Master 

Project Schedule, and shall submit the initial schedule of submittals to Owner’s Representative 
for acceptance along with the Preliminary Project Schedule. 

 
6.04 Concerning Subcontractors, Suppliers and Others: 
 

6.04.1 Assignment: Contractor shall retain direct control of and give direct attention to the fulfillment 
of this Contract.  Contractor shall not assign, transfer, or convey this Contract or any portion 
thereof, or any right, title or interest in, to or under same, or any causes of action or claims for 
damages arising under this Contract or any breach thereof, without the prior written consent 
of Owner.  In addition, without Owner’s written consent, the Contractor will not subcontract 
the performance of the entire Work or the supervision and direction of the Work. 

 
6.04.2 Award of Subcontracts for Portions of the Work: Contractor shall not employ any 

Subcontractor, Supplier or other person or organization, whether initially or as a substitute, 
against whom Owner may have reasonable objection.  Owner will communicate such 
objections by Written Notice.  If Owner requires a change without good cause of any 
Subcontractor, person or organization previously accepted by Owner, the Contract Amount 
shall be increased or decreased by the difference in the cost caused by any such change, and 
an appropriate Change Order shall be issued.  Contractor shall not substitute any 
Subcontractor, person or organization that has been accepted by Owner, unless the substitute 
has been accepted in writing by Owner.  No acceptance by Owner of any Subcontractor, 
Supplier or other person or organization shall constitute a waiver of any right of Owner to 
reject Defective Work.  Contractor shall comply with the applicable requirements set forth in 
the Bid/Proposal Documents and Contract Documents with respect to Subcontractors and the 
subcontracting process.  

 
6.04.3 Contractor shall enter into written agreements with all Subcontractors and Suppliers which 

specifically bind the Subcontractors, Manufacturers and Suppliers to the applicable terms and 
conditions of the Contract Documents for the benefit of Owner and Principal 
Architect/Engineer.  The Owner reserves the right to specify that certain requirements shall be 
adhered to by all Subcontractors, Manufacturers and Suppliers as indicated in other portions 
of the Contract Documents and these requirements shall be made a part of the agreements 
between Contractor and Subcontractors, Manufacturers and Suppliers.  

 
6.04.4 Contractor shall be fully responsible to Owner for all acts and omissions of the Subcontractors, 

Manufacturers, or Suppliers and other persons and organizations performing or furnishing any 
of the Work under a direct or indirect contract with Contractor just as Contractor is responsible 
for Contractor's own acts and omissions.  Nothing in the Contract Documents shall create for 
the benefit of any such Subcontractor, Manufacturer, or Supplier or other person or 
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organization any contractual relationship between Owner and any such Subcontractor, 
Supplier, Manufacturer or other person or organization, nor shall it create any obligation on 
the part of Owner or Principal Architect/Engineer to pay or to see to the payment of any 
moneys due any such Subcontractor, Manufacturer, or Supplier or other person or 
organization except as may otherwise be required by laws and regulations.  

 
6.04.5 Contractor shall be solely responsible for efficiently scheduling and coordinating the Work of 

Subcontractors, Manufacturers, Suppliers and other persons and organizations performing or 
furnishing any of the Work under a direct or indirect contract with Contractor in order to avoid 
any Delays or inefficiencies in the prosecution of the Work.  Contractor shall require all 
Subcontractors, Manufacturers, Suppliers and such other persons and organizations 
performing or furnishing any of the Work to communicate with Owner's Representative 
through Contractor. 

 
6.04.6 The divisions and sections of the Specifications and the identifications of any Drawings shall 

not control Contractor in dividing or delineating the Work to be performed by any specific 
trade. 

 
6.04.7 Contractor shall pay each Subcontractor, Manufacturer and Supplier their appropriate share of 

payments made to Contractor not later than ten (10) Calendar Days from Contractor’s receipt 
of payment from Owner. 

 
6.04.8 To the extent allowed by Texas law, the Owner shall be deemed to be a third party beneficiary 

to each subcontract and may, if Owner elects, following a termination of the Contractor, 
require that the Subcontractor(s) perform all or a portion of unperformed duties and 
obligations under its subcontract(s) for the benefit of the Owner, rather than the Contractor; 
however, if the Owner requires any such performance by a Subcontractor for the Owner’s 
direct benefit, then the Owner shall be bound and obligated to pay such Subcontractor the 
reasonable value for all Work performed by such Subcontractor to the date of the termination 
of the Contractor, less previous payments to Contractor for such Subcontractor’s work, and for 
all Work performed by Subcontractor thereafter.  In the event that the Owner elects to invoke 
its right under this section, Owner will provide written notice of such election to the 
terminated Contractor and the affected Subcontractor(s). 

 
6.05 Patent Fees and Royalties:  
 

6.05.1 Contractor shall be responsible at all times for compliance with applicable patents or 
copyrights encompassing, in whole or in part, any design, device, material, or process utilized, 
directly or indirectly, in the performance of the Work or the formulation or presentation of its 
Bid/Proposal. 

 
6.05.2 Contractor shall pay all royalties and license fees and shall provide, prior to commencement of 

Work hereunder and at all times during the performance of same, for lawful use of any design, 
device, material or process covered by letters patent or copyright, suitable legal agreement 
with the patentee, copyright holder, or their duly authorized representative, whether or not a 
particular design, device, material, or process is specified by Owner. 

 
6.05.3 Contractor shall defend Owner in all suits or claims for infringement of any patent or copyright 

and shall indemnify and save Owner harmless from any loss or liability, direct or indirect, 
arising with respect to Contractor's process in the formulation of its Bid/Proposal or the 
performance of the Work or otherwise arising in connection therewith, with the exception that 
the Contractor will not be responsible to defend or indemnify the Owner for such loss or 
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liability when a particular design, process or product of a particular Manufacturer or 
Manufacturers is required by the Contract Documents, or where the copyright violations are 
contained in Drawings, Specifications or other documents prepared by the Owner or Principal 
Architect/Engineer, unless Contractor knew or reasonably should have known of the patent or 
copyright violation and failed to notify Owner of same.  Owner reserves the right to provide its 
own defense to any suit or claim of infringement of any patent or copyright in which event 
Contractor shall, to the extent provided in this Subsection, indemnify and save harmless Owner 
from all costs and expenses of such defense as well as satisfaction of all judgments entered 
against Owner. 

 
6.05.4 Owner shall have the right to stop the Work and/or terminate this Contract at any time in the 

event Owner discovers that Contractor's work methodology includes the use of any infringing 
design, device, material or process. 

 
6.06 Permits, Fees: Contractor shall obtain and pay for all construction permits, licenses and fees required for 

prosecution of the Work.  However, Owner or Owner’s Representative will obtain and pay for the 
following permits, licenses and/or fees:  

 
.1 Site Development Permit; and 
.2 Initial Corp of Engineer Permits (404, Letter of Permission only, if applicable). 
 

6.07 Laws and Regulations:  
 

6.07.1 Contractor shall give all notices and comply with all Legal Requirements applicable to 
furnishing and performing the Work, including arranging for and obtaining any required 
inspections, tests, approvals or certifications from any governmental entity or public body 
having jurisdiction over the Work or any part thereof.  Except where otherwise expressly 
required by applicable laws and regulations, neither Owner, Owner’s Representative, nor 
Principal Architect/Engineer shall be responsible for monitoring Contractor's compliance with 
any Legal Requirements. 

 
6.07.2 Maintaining clean water, air and earth or improving thereon shall be regarded as of prime 

importance.  Contractor shall plan and execute its operations in compliance with all applicable 
Legal Requirements concerning control and abatement of water pollution and prevention and 
control of air pollution. 

 
6.07.3 If Contractor performs any Work knowing or having reason to know that it is contrary to 

applicable Legal Requirements, Contractor shall bear all claims, costs, losses and damages 
arising therefrom; however, it shall not be Contractor's primary responsibility to make certain 
that the Specifications and Drawings are in accordance with all Legal Requirements, but this 
does not relieve Contractor of the Contractor's obligations under the terms of the Contract. 

 
6.07.4 This Work is subject to the Texas Pollution Discharge Elimination System (TPDES) permitting 

requirements for the installation and maintenance of temporary and permanent erosion and 
sediment controls and storm water pollution prevention measures throughout the 
construction period. 

  
Contractor's responsibilities are as follows. 
 
.01 Contractor must prepare a Storm Water Pollution Prevention Plan (SWPPP), or make 

modifications if SWPPP is already completed and as required, prior to filing the NOI 
form. 
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.02 Contractor must file a Notice of Intent (NOI) form with the TCEQ at least two (2) days 
prior to start of construction activity and pay for the permit.  The required NOI form is 
available from the Internet at 
https://www.tceq.texas.gov/assets/public/permitting/waterquality/forms/20022.pdf.    

 The form shall be mailed or submitted online to the TCEQ. If submitting online, the 
web address is https://www3.tceq.texas.gov/steers/.  If Contractor has not already 
registered to use the TCEQ online application submittal service, it will take up to ten 
(10) working days to receive a user name and password.  Contractor shall take this 
timeframe into consideration if applying online. A Time Extension shall not be granted 
for this timeframe.  The mailing address is:  

Texas Commission on Environmental Quality 
Stormwater Processing Center (MC-228) 

P.O. Box 13087 
Austin, TX 78711-3087 

 
For overnight mail:  Stormwater Processing Center (MC-228) 

12100 Park 35 Circle 
Austin, TX 78753 

  
.03 Contractor must mail a copy of the completed Notice of Intent (NOI) form to the local 

Municipal Separate Storm Sewer Systems (MS4) representative. 
.04 Contractor must obtain a signed certification statement from all Subcontractors 

responsible for implementing the erosion and sediment control measures.  This 
statement shall indicate that the Subcontractor understands the permit requirements.  
The certified statement forms shall be attached to and become part of the SWPPP. 

.05 Contractor must post a notice near the main entrance of the Work with the following 
information. 
.1 The TPDES permit number for the Work or a copy of the NOI if a permit 

number has not yet been assigned, 
.2 The name and telephone number of a local contact person, 
.3 A brief description of the Work, and 
.4 The location of the SWPPP if the Site is inactive or does not have an on-site 

location to store the plan. 
.5 If posting this information near a main entrance is infeasible due to safety 

concerns, the notice must be posted in a local public building.  If the Work is 
linear (pipeline, highway, etc.), the notice must be placed in a publicly 
accessible location near where construction is actively underway and moved as 
necessary.  For linear Work, multiple postings of the information may be 
required by Owner (e.g. postings at both ends of the Work). 

.06 Contractor must maintain all erosion and sediment control measures and other 
protective measures identified in the SWPPP in effective operating condition. 

.07 Contractor must retain weekly inspection reports and be available for audit by the 
Owner, the TCEQ or the EPA. 

.08 Contractor must perform inspections every seven (7) calendar days and after every ½ 
inch rainfall event, noting the following observations on an inspection form provided by 
Owner: 
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.1 Locations of discharges of sediment or other pollutants from the Site. 
.2 Locations of storm water / erosion / sedimentation controls that are in need of 

maintenance. 
.3 Locations of storm water / erosion / sedimentation controls that are not 

performing, failing to operate, or are inadequate. 
.4 Locations where additional storm water / erosion / sedimentation controls are 

needed. 
.09 Contractor must maintain at Work Site at all times a copy of the SWPPP (with all 

updates, as described below) and inspection reports. 
.10 Contractor must update the SWPPP as necessary to comply with TPDES permitting 

requirements, which includes noting changes in erosion / sedimentation controls and 
other best management practices that are part of the SWPPP and which may be 
necessary due to the results of inspection reports. 

.11 Contractor must file a Notice of Termination with the TCEQ within thirty (30) days of 
final stabilization on all portions of the Work Site.  Form is available from Owner or on 
the Internet at: 
https://www.tceq.texas.gov/assets/public/permitting/waterquality/forms/10443.docx.   
The notice shall be mailed to: 

Texas Commission on Environmental Quality 
Storm Water & General Permits Team;   

.12 Upon completion of the Work, the Contractor must provide copies of all TPDES records 
to Owner. 

 
6.07.6 Contractor shall abide by all Legal Requirements including, but not limited to, the Endangered 

Species Act. 
 
6.07.7 Contractor warrants and represents that:  (i) Contractor does not have any contracts with and 

does not provide supplies or services to any organization designated as a foreign terrorist 
organization by the United States secretary of state as authorized by 8 U.S.C. Section 1189 (a 
“Foreign Terrorist Organization”); or (ii) the United States government has affirmatively 
declared Contractor to be excluded from its federal sanctions regime relating to Sudan, its 
federal sanctions regime relating to Iran, or any federal sanctions regime relating to a Foreign 
Terrorist Organization. 

 
6.08 Taxes: 
 

6.08.1 Contractor shall pay only those sales, consumer, use and other similar taxes required to be 
paid by Contractor in accordance with the laws and regulations of the State of Texas in the 
performance of this public works contract. 

 
6.08.2 Owner is an exempt organization as defined by Chapter 11 of the Property Tax Code of Texas 

and is thereby exempt from payment of Sales Tax under Chapter 151, Limited Use Sales, Excise 
and Use Tax, Texas Tax Code, and Article 1066 (C), Local Sales and Use Tax Act, Revised Civil 
Statutes of Texas. 

 
6.08.3 In addition, if the Project is construction of a water or wastewater system certified by the 

Texas Commission on Environmental Quality as a regional system, equipment, services and 
supplies used solely to construct the Project are exempted from taxes imposed by Chapter 
151, Limited Sales, Excise and Use Tax, Texas Tax Code. 
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6.09 Use of Premises: 
 

6.09.1 Contractor shall confine construction equipment, the storage of materials and equipment and 
the operations of workers to the Site and land and areas identified in and permitted by the 
Contract Documents and other land and areas permitted by laws and regulations, rights-of-
way, permits and easements, and shall not unreasonably encumber the premises with 
construction equipment or other materials or equipment.  Contractor assumes full 
responsibility for any damage to any such land or area, or to the owner or occupant thereof or 
of any adjacent land or areas, resulting from the performance of the Work.  Should any claim 
be made by any such owner or occupant because of or in connection with the performance of 
the Work, Contractor shall promptly settle with such other party by negotiation or otherwise 
resolve the claim by arbitration or other dispute resolution proceeding or at law. Any such 
settlement shall not include any admission of liability on the part of Owner and shall be subject 
to Owner’s approval, which approval shall not be unreasonably withheld.  

 
6.09.2 Contractor shall defend, indemnify and hold harmless the Owner, the Owner’s Representative, 

the Principal Architect/Engineer, Principal Architect/Engineer's Consultants and anyone 
directly or indirectly employed by any of them from and against all claims, costs, losses and 
damages (including court costs and reasonable attorneys’ fees) arising out of or resulting from 
any claim or action, legal or equitable, brought by any such owner or occupant against Owner, 
Owner’s Representative, Principal Architect/Engineer or any other party indemnified 
hereunder arising out of the Work except to the extent such claims, costs, losses or damages 
are caused by negligence or fault, breach or violation of a statute, ordinance, governmental 
regulation, standard or rule or breach of contract of the Owner, the Owner’s Representative, 
the Principal Architect/Engineer, Principal Architect/Engineer's Consultants or any third party 
under the control or supervision of them other than Contractor or its agent or employee or 
Subcontractors of any tier.  

 
6.09.3 During the progress of the Work and on a daily basis, Contractor shall keep the premises free 

from any accumulations of waste materials, rubbish and other debris resulting from the Work. 
Contractor shall provide such personnel, waste containers and or equipment necessary to 
maintain an orderly, clean and safe work site.  Contractor shall keep all streets, access streets, 
driveways, and areas of public access, walkways, and other designated areas clean and open at 
all times. At the completion of the Work, Contractor shall remove all waste materials, rubbish 
and debris from and about the premises as well as all tools, appliances, construction 
equipment and machinery and surplus materials. Contractor shall have the Site clean and 
ready for occupancy by Owner at Substantial Completion of the Work. Contractor shall, at a 
minimum, restore to original condition all property not designated for alteration by the 
Contact Documents.  If the Contractor fails to clean up or restore at the completion of the 
Work, Owner may do so and the cost thereof will be charged against the Contractor. 

 
6.09.4 Contractor shall not load or permit any part of any structure to be loaded in any manner that 

will endanger the structure, nor shall Contractor subject any part of the Work or adjacent 
property to stresses or pressures that will endanger it. 

 
6.10 Record Documents: Contractor shall maintain in a safe place at the Site, or other location acceptable to 

Owner, one (1) record copy of all red line Record Drawings, Specifications, Addenda, Change Orders, 
Change Directives, Field Orders and written interpretations and clarifications in good order and annotated 
to show all changes made during construction.  These record documents together with all final samples 
and all final Shop Drawings and submittals will be available to Owner, Owner Representative, and 
Principal Architect/Engineer for reference during performance of the Work.  Upon Substantial Completion 
of the Work, these record documents, samples, Shop Drawings and submittals shall become the property 



  
SJRA 

General Conditions of the Contract 
Page 27 of 64 

  Rev. 10.07.2021 

of the Owner and shall be neatly labeled and organized per the Owner’s direction and promptly delivered 
in containers acceptable to the Owner, to Owner's Representative.  Record drawings must also include an 
electronic format that is either “.dwg” or “.dxf”. 

 
6.11 Safety and Protection: 
 

6.11.01 As between Owner and Contractor, the Contractor shall be solely responsible for initiating, 
maintaining and supervising all safety precautions and programs in connection with the 
Work.  Prior to commencement of the Work, Contractor shall submit a site security plan for 
review and comment by Owner.  By reviewing the plan or making recommendations or 
comments, Owner will not assume liability nor will Contractor be relieved of liability for 
damage, injury or loss.  Contractor shall take all necessary precautions for the safety of and 
shall provide the necessary protection to prevent damage, injury or loss to: 

 
.1 all persons on the Work Site or who may be affected by the Work; 
.2 all the Work and materials and equipment to be incorporated therein, whether in 

storage on or off the Site; and  
.3 other property at the Site or adjacent thereto, including, but not limited to, trees, 

shrubs, lawns, walks, pavements, roadways, structures, utilities and Underground 
Improvements not designated for removal, relocation or replacement in the course of 
construction. 

 
6.11.02  The Contractor will provide a Safety Manager for this Project. The Safety Manager will be 

responsible for the safety of the entire Work and the prevention of accidents in connection 
with the Work. The Safety Manager shall be competent and qualified to perform his/her 
duties, including but not limited to having received all appropriate Occupational Safety and 
Health Act of 1970, as amended (“OSHA”) and other safety training, and experienced in 
managing safety programs on construction projects comparable in scope and complexity. 
 

6.11.03 Specific Duties of the Contractor’s Safety Manager: The Safety Manager will ensure 
compliance with all provisions of the Contract Documents, OSHA, other governmental 
agencies, industry safety requirements and standards. The Contractor Safety Manager will 
prepare and enforce a site-specific safety plan for the Work.  

 
.1 Additional duties of the Contractor’s Safety Manager shall include the following: 

(a) Be responsible for safety over-sight of the entire Work. 
(b) Review and direct immediate action to correct all substandard safety 

conditions. 
(c) Be responsible for providing any necessary additional safety personnel with 

support in carrying out the duties and responsibilities of that position. 
(d) Conduct regular supervisory safety meetings, including the discussion of 

observed unsafe work practices or conditions, a review of accidents 
experienced and corrective actions, and encouragement of safety suggestions 
from employees. 

(e) Investigate all accidents and implement immediate corrective action. 
(f) Cooperate with the insurance carrier(s) and Owner’s safety personnel. 
(g) Provide timely reports in writing of any observed unsafe conditions or 

practices, or violations of job security regarding safety issues and take 
corrective actions. 

(h) Report all injuries and accidents in a timely manner to the Contractor and 
safety personnel in accordance with Contract Documents, federal, state and 
local laws and regulations. 
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(j) Ensure that the necessary competent safety persons are on Site as required in 
the Contract. 

(k) Comply with insurance carriers requirements in all accident investigation and 
reporting procedures.  

(m) Coordinate safety activities with insurance carriers, and take necessary steps to 
promptly implement safety recommendations or directives issued thereby. 

(n) Be responsible for the availability and proper use of all necessary safety 
equipment including personal protective equipment and apparel for the 
employees. 

(p) Ensure that adequate first-aid supplies are available at the Work Site and that 
personnel are qualified and identified to administer first-aid as required. 

(r) Be on the Site at all times while Work is in progress. If the Safety Manager has 
to leave the Site, the Contractor is required to provide an alternate competent 
and qualified Safety Manager. 

.2 The Contractor Safety Manager  shall stop Work as necessary in the event of 
imminent danger or in situations where they deem necessary to protect a person 
from injury or prevent property damage. 

 
6.11.04 Contractor shall comply with all applicable Legal Requirements, including but not limited to 

all laws and regulations of any governmental entity or public body having jurisdiction for 
safety of persons or property or to protect them from damage, injury or loss and shall erect 
and maintain all necessary safeguards for such safety and protection.  Contractor shall notify 
owners of adjacent property and of Underground Improvements, and utility owners when 
prosecution of the Work may affect them, and shall cooperate with them in the protection, 
removal, relocation and replacement of their property.  All damage, injury or loss to any 
property caused, directly or indirectly, in whole or in part, by Contractor or any 
Subcontractor, Supplier or any person or organization directly or indirectly employed by any 
of them to perform or furnish any of the Work or anyone for whose acts any of them may be 
liable, shall be remedied by Contractor (except to the extent of damage or loss attributable 
to errors or omissions in the Drawings or Specifications (unless Contractor had knowledge of 
the error or omission or using reasonable care should have known of the error and 
Contractor failed to report same), or to the acts or omissions of Owner, the Owner’s 
Representative, or the Principal Architect/Engineer, or Principal Architect/Engineer's 
Consultant or anyone employed by any of them or anyone for whose acts any of them may 
be liable other than Contractor or its agent, or employee, or Subcontractors of any tier).  
Contractor's duties and responsibilities for safety and protection of the Work shall continue 
until such time as all the Work is completed and Owner's Representative has issued a notice 
to Owner and Contractor in accordance with Article 14 that the Work is acceptable (except 
as otherwise expressly provided in connection with Substantial Completion).  Without 
limitation, Contractor shall comply with the following specific provisions: 

 
.1 It shall be the duty and responsibility of Contractor and all of its Subcontractors to be 

familiar with and comply with 29 USC Section 651, et seq., the Occupational Safety 
and Health Act of 1970, as amended (“OSHA”) and to enforce and comply with all 
provisions of this Act. 

.2 The Contractor and all of its Subcontractors shall comply with all applicable 
requirements of Subpart P of Part 1926 of 29 C.F.R, OSHA Safety and Health 
Standards, Texas Health and Safety Code Section 756.023, as amended, and shall 
submit a unit price for the particular excavation safety systems to be utilized by the 
Contractor for all excavations which exceed a depth of five feet (5’). 
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6.11.05 Before commencing any excavation which will exceed a depth of five feet (5’), the 
Contractor shall prepare and employ detailed drawings and specifications regarding the 
safety systems to be utilized.  Said plans and specifications shall include a certification from a 
registered Texas professional engineer indicating full compliance with the OSHA provisions 
cited above. 

 
6.11.06 Hazard Communication Programs: Contractor shall be responsible for coordinating any 

exchange of material safety data sheets or other hazard communication information 
required to be made available to or exchanged between or among employers at the Site in 
accordance with applicable laws and regulations. 

 
6.11.07 Emergencies: 
 

.1 In emergencies affecting the safety or protection of persons or the Work at the Site or 
adjacent thereto, Contractor, without special instruction or authorization from 
Owner, Owner Representative,  or Principal Architect/Engineer, is obligated to act 
reasonably to prevent threatened damage, injury or loss and to mitigate damage or 
loss to the Work.  Contractor shall give Owner's Representative telephone notification 
as soon as reasonably practical and a prompt written notice if Contractor believes that 
any significant changes in the Work or variations from the Contract Documents have 
been caused thereby.  If Owner determines that a change in the Contract Documents 
is required because of the action taken by Contractor in response to such an 
emergency, a Change Directive or Change Order will be issued to document the 
consequences of such action. 

.2 Authorized agents of Contractor shall respond immediately to call-out at any time of 
any day or night when circumstances warrant the presence on Project Site of 
Contractor or his agent to protect the Work or adjacent property from damage, injury 
or loss, or to take such action or measures pertaining to the Work as may be 
necessary to provide for the safety of the public.  Should Contractor and/or its agent 
fail to respond and take action to alleviate such an emergency situation, Owner may 
direct other forces to take action as necessary to remedy the emergency condition, 
and Owner will deduct any cost of such remedial action from the funds due 
Contractor under this Contract, or Contractor shall reimburse Owner for same on 
demand. 

.3 In the event there is an accident involving injury to any individual or damage to any 
property on or near the Work, Contractor shall provide to Owner's Representative 
verbal notification within one (1) hour and written notification within twenty-four (24) 
hours of the event and shall be responsible for recording the location of the event and 
the circumstances surrounding the event through photographs, interviewing 
witnesses, obtaining medical reports, police accident reports and other 
documentation that describes the event.  Copies of such documentation shall be 
provided to Owner's Representative, for Owner's and Principal Architect/Engineer's 
records, within forty-eight (48) hours of the event.  Contractor shall cooperate with 
Owner on any Owner investigation of any such incident. 

 
6.12 Continuing the Work: Contractor shall carry on the Work and adhere to the Project Schedule during all 

disputes or disagreements with Owner.  No Work shall be delayed or postponed pending resolution of any 
disputes or disagreements, except as Owner and Contractor may otherwise agree in writing. 

 
6.13 Contractor's General Warranty and Guarantee: 
 

6.13.1 Contractor warrants and guarantees to Owner that all Work will conform to the drawings and 
specifications, be performed in a good and workmanlike manner in accordance with the 



  
SJRA 

General Conditions of the Contract 
Page 30 of 64 

  Rev. 10.07.2021 

Contract Documents and will not be Defective and that the whole and entire Work will 
function and operate as expressed or required by the Contract Documents.  This warranty will 
survive the termination or expiration of the Contract.  Contractor's warranty and guarantee 
hereunder excludes defects or damage caused by: 

 
.1 abuse, modification or improper maintenance or operation by persons other than 

Contractor, Subcontractors or Suppliers; or 
.2 normal wear and tear under normal usage. 
 

6.13.2 Nothing in this warranty is intended to limit any Manufacturer’s warranty which provides 
Owner with greater warranty rights than set forth in this Section or the Contract Documents.  
Further, nothing in this warranty shall be limited by the Contractor's obligation to cure defects 
within any specific corrective or warranty period as required in the Contract Documents, 
including Section 13.7 below. 

 
6.13.3 Contractor's obligation to perform and complete the Work in a good and workmanlike manner 

in accordance with the Contract Documents shall be absolute.  None of the following will 
constitute an acceptance of Work that is not in accordance with the Contract Documents or a 
release of Contractor's obligation to perform the Work in accordance with the Contract 
Documents: 

 
.1 observations by Owner's Representative, Owner’s CMT Consultant, and/or Principal 

Architect/Engineer; 
.2 recommendation of any progress or final payment by Owner's Representative; 
.3 the issuance of a certificate of Substantial Completion or any payment by Owner to 

Contractor under the Contract Documents; 
.4 use or occupancy of the Work or any part thereof by Owner; 
.5 any acceptance by Owner or any failure to do so; 
.6 any review of a Shop Drawing or sample submittal;  
.7 any inspection, test or approval by others;   
.8 any correction of Defective Work by Owner; or 
.9 progress payments or final payment by Owner. 
 

6.13.4 Except as otherwise agreed in writing by the Parties, partial occupancy or use of some or all of 
the Work or any part thereof shall not commence the corrective period under Section 13.7 
below.   

 
6.13.5 Independent from Contractor’s warranty and corrective work obligations, Contractor shall be 

responsible for maintenance of the Work prior to Owner’s occupancy or use of same, such that 
the Work shall be capable of being started-up and operated as designed without  any 
additional maintenance, or any repair or replacement of, or additional work or services on, the 
equipment, materials or systems.  

  
6.13.6 Not used. 

 
6.14 INDEMNIFICATION BY CONTRACTOR: 
 

6.14.1 Contractor shall defend, indemnify and hold harmless (collectively, “Indemnify”) Owner, the 
Owner’s Representative, the Principal Architect/Engineer, Principal Architect/Engineer's 
Consultants and Subconsultants and their respective officers, directors, partners, employees, 
agents and other Consultants (the “INDEMNIFIED PARTIES”) from and against all claims, costs, 
losses, demands, injuries, liabilities, damages, causes of action and expenses (including but not 
limited to all fees and charges of engineers, architects, attorneys and other professionals and 
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all court or other dispute resolution costs) arising out of or resulting from the Work, provided 
that any such claim, cost, loss, demand, injury, liability, damage or cause of action: 

 
.1 Is attributable to bodily injury, sickness, disease or death, or to injury to or destruction 

of tangible property (other than the Work itself), including the loss of use resulting 
therefrom, and 

.2 Is caused in whole or in part by any negligent act or omission of Contractor, any 
Subcontractor, any Supplier, any person or organization directly or indirectly employed 
by any of them to perform or furnish any of the Work or anyone for whose acts any of 
them may be liable, even if caused in part by any negligence or omission of one or more 
of the INDEMNIFIED PARTIES; save and except that Contractor’s obligation to Indemnify 
shall not apply to the extent such claims, costs, losses, demands, injuries, liabilities, 
damages, causes of action or expenses are caused by negligence or fault, breach or 
violation of a statute, ordinance, governmental regulation, standard or rule or breach of 
contract of an Indemnified Party or any third party under the control or supervision of 
an Indemnified Party other than Contractor or its agent or employee or Subcontractors 
of any tier. 

 
6.14.2 Notwithstanding Subsection 6.14.1, CONTRACTOR AGREES TO AND SHALL DEFEND, 

INDEMNIFY AND HOLD HARMLESS (COLLECTIVELY “INDEMNIFY”) OWNER, THE OWNER’S 
REPRESENTATIVE, THE PRINCIPAL ARCHITECT/ENGINEER, PRINCIPAL ARCHITECT/ENGINEER’S 
CONSULTANTS AND SUBCONSULTANTS AND THEIR RESPECTIVE OFFICERS, DIRECTORS, 
PARTNERS, MEMBERS, EMPLOYEES, AGENTS AND OTHER CONSULTANTS (COLLECTIVELY THE 
“INDEMNIFIED PARTIES” OR INDIVIDUALLY AN “INDEMNIFIED PARTY”) FROM AND AGAINST 
ANY AND ALL CLAIMS, COSTS, LOSSES, DEMANDS, INJURIES, LIABILITIES, DAMAGES, AND 
CAUSES OF ACTION, INCLUDING BUT NOT LIMITED TO ALL EXPENSES OF LITIGATION, COURT 
COSTS AND ATTORNEYS’ FEES (COLLECTIVELY, IN THIS SUBSECTION 6.14.2, “EMPLOYEE 
CLAIMS”), FOR BODILY INJURY OR DEATH OF ANY EMPLOYEE OF CONTRACTOR, ITS AGENTS, 
OR ITS SUBCONTRACTORS OF ANY TIER (COLLECTIVELY “EMPLOYEE” FOR THE PURPOSE OF 
THIS SECTION 6.14.2), ACTUALLY OR ALLEGEDLY OCCASIONED BY, CONTRIBUTED TO OR 
ARISING OUT OF, IN WHOLE OR IN PART, THE WORK OR THIS CONTRACT, INCLUDING BUT 
NOT LIMITED TO CLAIMS DUE TO NEGLIGENCE, GROSS NEGLIGENCE, BREACH OF WARRANTY, 
BREACH OF CONTRACT, VIOLATION OF ANY STATUTE, RULE OR REGULATION OR OTHER ACT 
OR OMISSION BY CONTRACTOR, ITS EMPLOYEES, AGENTS OR ANY SUBCONTRACTOR OF 
CONTRACTOR OF ANY TIER, OR THEIR RESPECTIVE AGENTS OR EMPLOYEES, OR ANY OTHER 
PARTY FOR WHOSE ACTS CONTRACTOR IS LIABLE.  CONTRACTOR’S OBLIGATION TO 
INDEMNIFY SHALL APPLY EVEN IF SUCH EMPLOYEE CLAIMS ARE ACTUALLY OR ALLEGEDLY 
CAUSED IN WHOLE OR IN PART BY THE ACTS, OMISSIONS, OR NEGLIGENCE OF AN 
INDEMNIFIED PARTY, EVEN IF SUCH NEGLIGENCE OR OTHER ACTS OR OMISSIONS ARE 
ACTIVE OR PASSIVE, DIRECT OR INDIRECT, SOLE OR CONCURRENT. THIS INDEMNITY 
AGREEMENT IS INTENDED TO INDEMNIFY THE INDEMNIFIED PARTIES FROM THE 
CONSEQUENCES OF THEIR OWN NEGLIGENCE, AS PROVIDED ABOVE. 

 
6.14.3 The indemnification obligation under Section 6.14.1 and 6.14.2 shall not be limited in any way 

by any insurance required by or provided in connection with this Contract or otherwise, or by 
any limitation on the amount or type of damages, or compensation or benefits payable by or 
for Contractor or any such Subcontractor, Supplier or other person or organization under 
workers' compensation acts, disability benefit acts or other employee benefit acts. 

 
6.14.4 Notwithstanding anything in Section 6.14.1 or 6.14.2 to the contrary, the obligations of 

Contractor under Section 6.14.1 and 6.14.2 shall not extend to the liability of a registered 
architect, a licensed engineer, or an agent, servant or employee of a registered architect or a 
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licensed engineer, for damage that is caused by or results from defects in plans, designs or 
specifications prepared, approved or used by the architect or engineer, or negligence of the 
architect or engineer in the rendition or conduct of professional duties called for or arising out 
of the construction contract and the plans, designs or specifications that are a part of the 
construction contract; and arises from personal injury or death, property injury, or any other 
expense that arises from personal injury, death, or property injury. 

 
6.14.5 In the event Contractor fails to follow Owner's directives concerning use of the Site, scheduling 

or course of construction, or engages in other conduct which results in damage to property 
based on inverse condemnation or otherwise, then and in that event, Contractor shall 
indemnify Owner against all costs and claims resulting therefrom except to the extent such 
costs or claims are caused by negligence or fault, breach or violation of a statute, ordinance, 
governmental regulation, standard or rule or breach of contract of Owner or any third party 
under the control or supervision of Owner other than Contractor or its agent or employee or 
Subcontractors of any tier. 

 
6.14.6 Subject to the limitation as set out in Section 6.14.4, in the event Contractor's negligence or 

breach of contract results in Delay in the progress of the Work or the performance of services 
being done by others on the Site or otherwise with regard to the Project (including Owner's 
separate contractors, design professionals, and consultants) so as to result in loss for which 
Owner becomes liable to such others, then Contractor shall indemnify Owner from and 
reimburse Owner for such loss, except to the extent such loss is caused by negligence or fault, 
breach or violation of a statute, ordinance, governmental regulation, standard or rule or 
breach of contract of Owner or any third party under the control or supervision of Owner other 
than Contractor or its agent or employee or Subcontractors of any tier. 

 
6.15 Not used. 
 
6.16 Not used. 

 
6.17 Notice of Claim: Should Contractor suffer injury or damage to person or property because of any error, 

omission or act of Owner or of any of Owner's employees or agents or others for whose acts Owner is 
liable, a Claim must be made to Owner within five (5) calendar days of the event giving rise to such injury 
or damage.  The provisions of this Section 6.17 shall not be construed as a substitute for or a waiver of the 
provisions of any applicable statute of limitations or statute of repose. 

 
6.18 Liquidated Damages or Economic Disincentives: Contractor and its Surety shall be liable for liquidated 

damages or economic disincentives as provided in the Contract for the failure of the Contractor to timely 
complete the Work within the Contract Time Requirements. 

 
6.19 Commissioning: The Contractor will be responsible to provide all of the required commissioning of the 

mechanical, electrical, instrumentation, and proprietary equipment and systems for the Project.  This is 
the process of verification, preliminary testing, starting up and functional operations testing of all such 
equipment and systems which are part of the Project.  The term “commissioning” shall specifically include 
the drafting, review and verification of all test plans and test reports for all equipment and systems which 
are part of the Project.  The verification, testing, start-up and commissioning of the mechanical, electrical, 
instrumentation, and proprietary equipment and systems for the Project can be performed by the 
Contractor’s personnel or it can be part of a subcontract work package with the Contractor managing and 
supervising that Scope of Work.   

 
6.19.1 At least ninety (90) days prior to the planned dates for the initiation of the preliminary testing 

of any mechanical, electrical, instrumentation, and proprietary equipment and systems for the 
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Project, or within a time-frame agreed upon at the Pre-Construction Meeting, the Contractor 
shall prepare and submit an overall Project Testing and Commissioning Program for Owner, 
Owner’s Representative, and Principal Architect/Engineers’ review and approval.   

 
6.19.2 Project Testing and Commissioning Program: The Project Testing and Commissioning Program 

shall cover all aspects of the Project and shall contain as a minimum, all of the following 
information:  

 
.1 Equipment Test Plans: An individual Equipment Test Plan configured for each piece of 

mechanical, electrical, instrumentation, and proprietary equipment and items on the 
entire Project that identifies how each piece of such equipment or item is to be verified, 
tested and commissioned including what functional elements must be demonstrated 
and precisely how those functional elements will be demonstrated to be operational to 
the Owner, Owner’s Representative, and the Principal Architects/Engineers.  

 
6.20 Shop Drawings & Submittals: The Contractor shall be required to provide submittals, samples and Shop 

Drawings to the Owner’s Representative for transmittal to the Principal Architect/Engineer for approval in 
accordance with the Schedule of Submittals and section 01 33 00 of Division 01 Submittals.   

 
6.20.1 Each submittal shall be identified in a format and in quantities as may be required by the 

Owner and section 01 33 00 of Division 01 Submittals.  Contractor shall utilize Owner’s 
standard forms unless otherwise approved in writing by the Owner. 

 
6.20.2 Where a Shop Drawing or sample is required by the Contract Documents or the Schedule of 

Submittals, any related Work performed prior to Principal Architect/Engineer’s review and 
approval of the pertinent submittal will be at the sole risk and expense of Contractor. 

 
6.20.3 Before submitting each Shop Drawing or sample, Contractor shall have:  
 

.1 reviewed and coordinated each Shop Drawing or sample with other Shop Drawings and 
samples and with the requirements of the Work and the Contract Documents; 

.2 determined and verified all field measurements, quantities, dimensions, specified 
performance and design criteria, installation requirements, materials, catalog numbers, 
and similar information with respect thereto; 

.3 determined and verified the suitability of all materials offered with respect to the 
indicated application, fabrication, shipping, handling, storage, assembly, and installation 
pertaining to the performance of the Work; and 

.4 determined and verified all information relative to Contractor’s responsibilities for 
means, methods, techniques, sequences, and procedures of construction, and safety 
precautions and programs incident thereto. 

 
6.20.4 Each submittal shall bear a stamp or specific written certification that Contractor has satisfied 

Contractor’s obligations under the Contract Documents with respect to Contractor’s 
preparation, review and approval of that submittal. 

 
6.20.5 With each submittal, Contractor shall give Principal Architect / Engineer specific written notice 

of any variations that the Shop Drawing or sample may have from the requirements of the 
Contract Documents.  This notice shall be both a written communication separate from the 
Shop Drawings or sample submittal; and, in addition, by a specific notation made on each Shop 
Drawing or sample submitted to Principal Architect / Engineer for review and approval of each 
such variation. 
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6.20.6 Principal Architect/Engineer will provide timely review of Shop Drawings and Samples in 
accordance with the Schedule of Submittals acceptable to Principal Architect/Engineer.  
Engineer’s review and approval will be only to evaluate whether the items covered by the 
submittals appear that they will, after installation or incorporation in the Work, conform to the 
information given in the Contract Documents and be compatible with the design concept of 
the completed Project as a functioning whole as indicated by the Contract Documents. 

 
6.20.7 Principal Architect/Engineer’s review and approval will not extend to means, methods, 

techniques, sequences, or procedures of construction (except where a particular means, 
method, technique, sequence, or procedure of construction is specifically and expressly called 
for by the Contract Documents) or to safety precautions or programs incident thereto.  The 
review and approval of a separate item as such will not indicate approval of the assembly in 
which the item functions. 

 
6.20.8 Principal Architect/Engineer’s review and approval shall not relieve Contractor from 

responsibility for any variation from the requirements of the Contract Documents unless 
Contractor has complied with the requirements of Section 6.20.5 and Principal 
Architect/Engineer has given written approval of each such variation by specific written 
notation thereof incorporated in or accompanying the Shop Drawing or sample.  Principal 
Architect / Engineer’s review and approval shall not relieve Contractor from responsibility for 
complying with the requirements of Section 6.20.3. 

 
6.20.9 Contractor shall make corrections required by Principal Architect / Engineer and shall return 

the required number of corrected copies of Shop Drawings and submit, as required, new 
samples for review and approval.  Contractor shall direct specific attention in writing to 
revisions other than the corrections called for by Principal Architect/Engineer on previous 
submittals. 

 
6.21 Operation & Maintenance Manuals: The Contractor shall be required to provide Operations & 

Maintenance Manuals for all mechanical, electrical, instrumentation, and proprietary equipment and 
items being installed as part of the Work.  The Contractor must compile all specified instructions, 
maintenance manuals and operating data as defined under this section and in the Specifications.  The 
compilation and assembly of the Operations & Maintenance Manuals for the Work can be performed by 
the Contractor’s personnel or it can be part of a subcontract work package with the Contractor managing 
and supervising that Scope of Work.  The Contractor shall strictly adhere to all of the requirements for the 
assembly, formatting and printing of the O&M Manuals as more thoroughly defined in the Contract 
Documents.   

 
6.22 Training of Owner’s Personnel: The Contractor shall be required to provide training of the Owner’s 

designated personnel for all mechanical, electrical, instrumentation, and proprietary equipment and items 
being installed on the Project.  The Contractor must provide this training as defined under this section, 
Division 01 and the Specifications.  The training of the Owner’s designated personnel for all mechanical, 
electrical, instrumentation, and proprietary equipment and items being installed on the Project can be 
performed by the Contractor’s personnel or it can be part of a subcontract work package with the 
Contractor managing and supervising that Scope of Work.    

 
ARTICLE 7 - OTHER WORK 
 
7.1 Owner may perform other work related to the Project at the Site by Owner's own forces, or let other 

contracts for the other work, or have other work performed by utility owners.  Contractor and Owner 
agree to and shall use best efforts to cooperate and coordinate the Work with others performing work 
and other work related to the Project in order to avoid conflicts and Delays in the Work. 
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7.2 Contractor shall afford Owner’s Independent Contractors and each utility owner (and Owner, if Owner is 

performing the additional work with Owner's employees) proper and safe access to the Site and a 
reasonable opportunity for the introduction and storage of materials and equipment and the execution of 
such other work and shall properly connect and coordinate the Work with theirs.  Unless otherwise 
provided in the Contract Documents, Contractor shall do all cutting, fitting and patching of the Work that 
may be required to make its several parts come together properly and integrate with such other work.  
Contractor shall not endanger any work of others by cutting, excavating or otherwise altering their work 
and will only cut or alter their work with the advance written consent of Owner's Representative and the 
other contractors whose work will be affected.  Unless expressly so consented to by such parties, 
Contractor shall promptly remedy damage caused by Contractor to completed or partially completed 
construction or to property of the Owner or separate contractors. 

 
7.3 If the proper execution or results of any part of Contractor's Work depends upon work performed by 

others, Contractor shall inspect such other work and promptly report to Owner's Representative in writing 
any Delays, defects or deficiencies in such other work that render it unavailable or unsuitable for the 
proper execution and results of Contractor's Work.  Contractor's failure to report will constitute an 
acceptance of such other work as fit and proper for integration with Contractor's Work except for latent 
defects and deficiencies in such other work. 

 
7.4 Owner shall provide for coordination of the activities of the Owner's own forces and of Owner’s 

Independent Contractors with the Work of Contractor, who shall cooperate with them.  Contractor shall 
participate with Owner’s Independent Contractors and Owner's Representative in reviewing their 
construction schedules when directed to do so.  On the basis of such review, Contractor shall make any 
revisions to the Project Schedule agreed upon as necessary after a joint review.  The agreed upon 
construction sequences shall then constitute the Project Schedules to be used by Contractor, separate 
contractors and Owner until subsequently revised. 

 
7.5 Contractor shall coordinate the activities of all Subcontractors.  If Owner performs other work on the 

Project or at the Site with Owner’s Independent Contractors, Contractor agrees to reasonably cooperate 
and coordinate its activities with those of such separate contractors so that the Project can be completed 
in an orderly and coordinated manner without unreasonable disruption. 

 
ARTICLE 8 - OWNER'S RESPONSIBILITIES 
 
8.1 Prior to the start of construction, Owner will designate in writing a person or entity to act as Owner's 

Representative during construction.  The Owner shall retain the right to communicate directly with the 
Contractor.  However, except as otherwise provided in these General Conditions, the Owner shall issue 
communications to Contractor through the Owner's Representative.  Owner’s Representative will be 
responsible for providing Owner–supplied information and approvals.  Owner’s Representative will also 
endeavor to provide Contractor with prompt notice if it observes a failure on the part of the Contractor to 
fulfill its contractual obligations, including any errors, omissions or defects in the performance of the 
Work; however, failure of the Owner’s Representative to provide Contractor with such notice shall not 
relieve Contractor of any of its responsibilities under the Contract Documents. 

 
8.2 Owner and Owner’s Representative will not supervise, direct, control or have authority over or be 

responsible for Contractor's means, methods, techniques, sequences or procedures of construction or the 
safety precautions and programs incident thereto.  Owner and Owner’s Representative are not 
responsible for any failure of Contractor to comply with Legal Requirements applicable to furnishing or 
performing the Work.  Owner and Owner’s Representative are not responsible for Contractor's failure to 
perform or furnish the Work in accordance with the Contract Documents.  Failure or omission of Owner or 
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Owner’s Representative to discover, or object to or condemn any Defective Work or material shall not 
relieve Contractor from the obligation to properly and fully perform the Contract. 

 
8.3 Owner and Owner’s Representative are not responsible for the acts or omissions of Contractor, or of any 

Subcontractor, any Manufacturer or Supplier, or of any other person or organization performing or 
furnishing any of the Work.  Contractor acknowledges and agrees that Owner’s or Owner’s 
Representative’s direction to perform Work in accordance with the approved Master Project Schedule is 
not a demand for acceleration or a dictation of Contractor’s means or methods. 

 
8.4 Information or services under the Owner's control shall be furnished by the Owner with reasonable 

promptness.  The Owner or Owner’s Representative shall have a reasonable amount of time to investigate 
Site conditions, review submittals, analyze requests for changes, and to make other decisions in the 
orderly administration of the Contract.  Contractor must notify the Owner and/or Owner’s Representative 
in writing, if the time for the investigation, review, analysis of any submittals, required for changes or 
otherwise required for Owner’s decision, impacts in any way the Critical Path of the approved Master 
Project Schedule. 

 
8.5 Furnishing of Services and Information 
 

8.5.1 Owner may provide, at its own cost and expense, for Contractor’s information and use, any of 
the following, all of which are not binding on Owner, are not Contract Documents, are not 
warranted or represented in any manner to accurately show the conditions at the Site of the 
Work, and shall not be the basis for any Claim for damages, additional compensation or 
extension of time should the actual conditions in the course of the Work vary or differ from 
conditions or information contained in or inferable from them: 

 
.1 Surveys describing the property, boundaries, topography and reference points for use 

during construction, including existing service and utility lines; 
.2 Geotechnical studies describing subsurface conditions, and other surveys describing 

other latent or concealed physical conditions at the Site; 
.3 Temporary and permanent easements, zoning and other requirements and 

encumbrances affecting land use, or necessary to permit the proper design and 
construction of the Project and enable Contractor to perform the Work;  

.4 A legal description of the Site; 

.5 As-built and record drawings of any existing structures at the Site; and 

.6 Environmental studies, reports and impact statements describing the environmental 
conditions, including Hazardous Conditions, known by the Owner to be in existence at 
the Site. 

 
ARTICLE 9 – PRINCIPAL ARCHITECT/ENGINEER'S STATUS DURING CONSTRUCTION 
 
9.1 Principal Architect/Engineer's Authority and Responsibilities: 

 
9.1.1 The duties and responsibilities and the limitations of authority of Principal Architect/Engineer 

during construction, as set forth in the Contract Documents, may be assigned or assumed by 
the Owner, but shall not be extended without written consent of Owner and/or Principal 
Architect/Engineer.  The assignment of any authority, duties or responsibilities to Principal 
Architect/Engineer under the Contract Documents, or under any agreement between Owner 
and Principal Architect/Engineer, or any undertaking, exercise or performance thereof by 
Principal Architect/Engineer, is intended to be for the sole and exclusive benefit of Owner and 
not for the benefit of Contractor, Subcontractor, Supplier, or any other person or organization, 
or for any surety or employee or agent of any of them. 
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9.1.2 Principal Architect/Engineer will not supervise, direct, control or have authority over or be 

responsible for Contractor's means, methods, techniques, sequences or procedures of 
construction, or the safety precautions and programs incident thereto.  Principal 
Architect/Engineer is not responsible for any failure of Contractor to comply with Legal 
Requirements applicable to the furnishing or performing the Work.  Principal 
Architect/Engineer is not responsible for Contractor's failure to perform or furnish the Work in 
accordance with the Contract Documents.  Failure or omission of Principal Architect/Engineer 
to discover, or object to or condemn any Defective Work or material shall not relieve 
Contractor from the obligation to properly and fully perform the Contract. 

 
9.1.3 Principal Architect/Engineer is not responsible for the acts or omissions of Contractor, or of 

any Subcontractor, any Manufacturer or Supplier, or of any other person or organization 
performing or furnishing any of the Work. 
 

9.1.4 If Owner and Principal Architect/Engineer agree, Principal Architect/Engineer will review the 
final Application for Payment and accompanying documentation and all maintenance and 
operating instructions, schedules, guarantees, Bonds and certificates of inspection, tests and 
approvals and other documentation required to be delivered by Article 14, but only to 
determine generally that their content appears to comply with the requirements of, and in the 
case of certificates of inspections, tests and approvals that the results certified indicate 
compliance with, the Contract Documents. 

 
9.1.5 The limitations upon authority and responsibility set forth in this Section 9.1 shall also apply to 

Principal Architect/Engineer's Consultants, Resident Project Representative and assistants. 
 
9.2 Visits to Site: If Owner and Principal Architect/Engineer agree, Principal Architect/Engineer will make 

visits to the Site at intervals appropriate to the various stages of construction as requested by the Owner 
or the Owner’s Representative and as Principal Architect/Engineer deems necessary in order to observe 
as an experienced and qualified design professional the progress that has been made and the quality of 
the various aspects of Contractor's executed Work.  Based on information obtained during such visits and 
observations, Principal Architect/Engineer will endeavor for the benefit of Owner to determine, in 
general, if the Work is proceeding in accordance with the Contract Documents.  Principal 
Architect/Engineer will not be required to make exhaustive or continuous on-site inspections to check the 
quality or quantity of the Work.  Principal Architect/Engineer's efforts will be directed toward providing 
for Owner a greater degree of confidence that the completed Work will conform generally to the Contract 
Documents.  On the basis of such visits and on-site observations, Principal Architect/Engineer will keep 
Owner and Owner’s Representative informed of the progress of the Work and will endeavor to guard 
Owner against Defective Work.  Principal Architect/Engineer's visits and on-site observations are subject 
to all the limitations on Principal Architect/Engineer's authority and responsibility set forth in Section 9.1 
above. 
 

9.3 Resident Project Representative: If Owner and Principal Architect/Engineer agree, Principal 
Architect/Engineer may furnish a Resident Project Representative to assist Principal Architect/Engineer in 
providing more continuous observation of the Work.  Owner may designate another representative or 
agent to represent Owner at the Site who is not a Principal Architect/Engineer, Principal 
Architect/Engineer's consultant, agent or employee. 
 

9.4 Clarifications and Interpretations: Principal Architect/Engineer may determine that written clarifications 
or interpretations of the requirements of the Contract Documents (in the form of drawings or otherwise) 
are necessary.  Such written clarifications or interpretations will be consistent with the intent of and 
reasonably inferable from the Contract Documents, will be issued by the Principal Architect/Engineer 
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after consultation with the Owner, and the Contractor will comply with same.  If Contractor believes that 
a written clarification or interpretation alters the Scope of Work and justifies an adjustment in the 
Contract Amount or the Contract Time Requirements, Contractor may make a Claim as provided in Article 
11 or 12. 

 
9.5 Rejecting Defective Work: Principal Architect/Engineer will recommend that Owner disapprove or reject 

Work which Principal Architect/Engineer believes fails to conform to a requirement of the Contract 
Documents or believes will not produce a completed Project that conforms to the Contract Documents, or 
will prejudice the integrity of the design concept of the completed Project as a functioning whole as 
indicated by the Contract Documents. 
 

9.6 The Principal Architect/Engineer shall not have the authority to issue changes in the field without the 
express written approval of the Owner. 

   
9.7 Shop Drawings: Refer to Division 01 for Principal Architect/Engineer's authority concerning Shop 

Drawings. 
 
ARTICLE 10 - CHANGES IN THE WORK 
 
10.1 Changes: 
 

10.1.1 Without invalidating the Contract and without providing notice to any Surety, Owner may, at 
any time or from time to time, order additions, deletions or revisions in the Work.  Such 
changes in the Work will be authorized by Change Order, Change Directive or Field Order.  In 
the event that the Owner and the Contractor are unable to negotiate the terms of a Change 
Order for the performance of additional Work, the Owner may, at its election, perform such 
additional Work with its own forces or an Independent Contractor and such work will be 
considered "Other Work" in accordance with Article 7 or issue a Change Directive. 

 
10.1.2 Changes in the Work shall be performed under applicable provisions of the Contract 

Documents, and Contractor shall proceed promptly, unless otherwise provided in the Change 
Order, Change Directive or Field Order.  Contractor’s proposals for changes in the Contract 
Amount and/or Contract Time Requirements shall be submitted within ten (10) Calendar Days 
as requested by the Owner, including estimated impacts to the approved Master Project 
Schedule if any.  Owner will review each proposal and promptly respond to Contractor.  After 
initial review of Contractor’s proposal by Owner, Contractor shall provide any supporting data 
requested by Owner, including but not limited to any Subcontractor or Supplier proposal, 
within seven (7) Calendar Days, unless Owner grants an extension. 

 
10.1.3 Contractor shall not be entitled to an increase in the Contract Amount or an extension of the 

Contract Time Requirements with respect to any Work performed that is not required by the 
Contract Documents as amended, modified and supplemented as provided in Sections 3.3.1 
and 3.3.2, except in the case of an emergency as provided in Section 6.11.15 or in the case of 
uncovering Work as provided in Section 13.4. 

 
10.1.4 Except in the case of an emergency as provided in Section 6.11.15, a Change Order or Change 

Directive is required before Contractor commences any activities associated with a change in 
the Work which, in Contractor's opinion, will result in a change in the Contract Amount and/or 
Contract Time Requirements.  Any Work performed prior to Contractor’s receipt of a Change 
Order or Change Directive, will be at Contractor’s sole risk and expense, including potential 
cost impacts and any Delay  to the Critical Path of the Master Project Schedule. 
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10.1.5 Not used. 
 
10.1.6 Contractor shall provide to the Owner’s Representative’s all Contractor 

documentation/records deemed necessary by Owner or Owner’s Representative to evaluate 
the Contractor’s Claim including, but not limited to certified payroll, receipts, bills of lading, 
invoices, schedules, contractor daily reports, and equipment logs.  Other documents, if any, 
shall be provided pursuant to the Contract Documents. 

 
10.2 Change Orders: 
 

10.2.1 Owner and Contractor shall execute appropriate written Change Orders covering: 
 

.1 a change in the Work, subject to limitations in Article 10 and elsewhere in the Contract; 

.2 the amount of the adjustment in the Contract Amount, if any; and  

.3 the extent of the adjustment in the Contract Time Requirements, if any. 
 

10.2.2 An executed Change Order shall constitute a settlement of and represent the complete, 
equitable, and final amount of adjustment in the Contract Amount and/or Contract Time 
Requirements owed to Contractor or Owner as a result of the occurrence or event causing the 
change in the Work encompassed by the Change Order.  

 
10.3 Change Directives: 
 

10.3.1 Owner may, by written Change Directive, order changes in the Work within the general scope 
of the Contract consisting of additions, deletions or other revisions, the Contract Amount and 
Contract Time Requirements being adjusted as the Owner may deem necessary.  A Change 
Directive may be used in the absence of complete and prompt agreement on the terms of a 
Change Order, or as otherwise may be deemed to be necessary by the Owner.  Where 
practicable, any items or elements of changed Work that may be agreed upon, prior to the 
performance of Work under this Article, will be included in a separate Change Order.   

 
10.3.2 If the Change Directive provides for an adjustment to the Contract Amount, the adjustment 

shall be based on one of the methods provided in Section 11.4.1. 
 
10.3.3 A Change Directive signed by Contractor indicates the agreement of Contractor with the 

proposed basis of adjustment in the Contract Amount and Contract Time Requirements as 
described within that Change Directive.  Such agreement shall be effective immediately and 
shall be recorded later by preparation and execution of an appropriate Change Order. 

 
10.3.4 The Contractor is not obligated to execute a Change Directive, but that Change Directive still 

constitutes valid direction to the Contractor from the Owner.  The refusal by the Contractor to 
accept the terms incorporated within a Change Directive does not invalidate the content of the 
Change Directive or undermine in any manner the Owner’s right to provide the directive 
contained within that Change Directive.  Upon receipt of a Change Directive, Contractor shall 
promptly proceed with the change in the Work involved, provided, prior to the 
commencement of any Work under this section, the Contractor must submit its proposed 
Work plan, anticipated schedule, and a list of its work force and equipment proposed to be 
used in such Work for Owner’s approval.  Upon such approval, Contractor must promptly 
commence and make continuous progress in the Change Directive Work.  The Owner reserves 
the right to withhold payment for low production or lack of progress.     
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10.3.5 The Owner will allow the Contractor to bill for all portions of a Change Directive for which the 
Work has been successfully completed, if and to the extent the Change Directive provides for 
an adjustment to the Contract Amount.   

 
10.4 Field Order: 
 

10.4.1 Owner may authorize minor variations in the Work from the requirements of the Contract 
Documents which do not involve an adjustment in the Contract Amount or the Contract Time 
Requirements and are compatible with the design concept of the completed Project as a 
functioning whole as intended by the Contract Documents.  These minor variations shall be 
accomplished by written Field Order and shall be binding on Owner and on Contractor who 
shall perform the Work involved promptly. Contractor shall promptly acknowledge in writing 
the receipt of a Field Order. 

 
10.4.2 If Contractor believes that a Field Order justifies an adjustment in the Contract Amount and/or 

Contract Time Requirements, Contractor shall make a prompt written request to Owner for a 
Change Order or Change Directive.  Any request by Contractor for an adjustment in Contract 
Amount and/or Contract Time Requirements must be made in writing prior to the Contractor 
or the Contractor’s Subcontractors beginning the Work covered by the Field Order. 

 
10.5 Limitation on Damages for Delay:   
 

10.5.1 Contractor shall receive no compensation or damages for Delays except when, and only to the 
extent that, Contractor demonstrates to the reasonable satisfaction of Owner that direct and 
unavoidable extra cost to Contractor is caused by:  (a) Change Orders or Change Directives (not 
attributable to Contractor’s failure to comply with the Contract Documents or other fault or 
negligence) that Delay the Work; or (b) specific orders given by Owner to stop or suspend 
Work (not attributable to Contractor’s failure to comply with the Contract Documents or other 
fault or negligence) that Delay the Work; or (c) failure of Owner to: 

 
.1 provide permits or material, which is to be furnished by Owner, or 
.2 provide access to the Work,  
and only to the extent that such circumstances continue after the Contractor furnishes Owner 
with written notice of such failure, such circumstances are not attributable to Contractor’s 
failure to comply with the Contract Documents or other fault or negligence, and such failure 
causes Delay; 
(a “Compensable Delay”).  

 
10.5.2 When extra compensation or damages are claimed for a Compensable Delay, Written Notice 

and support shall be delivered to the Owner as Provided in Section 12.1.1, and a written 
statement thereof shall be presented by Contractor to Owner’s Representative for Owner’s 
Representative and Owner’s review and consideration.   Contractor’s application for extra 
compensation or damages shall, however, be subject to review and approval by the Owner.  In 
no event other than a Compensable Delay shall the Contractor be entitled to any 
compensation or recovery of any damages in connection with any Delays, including without 
limitation: consequential damages, lost opportunity costs, lost profits, unabsorbed home office 
overhead or other similar damages, and Contractor hereby expressly waives and releases any 
and all rights to claim or recover any such compensation or damages.  The Owner’s exercise of 
any of its rights or remedies under the Contract Documents (including without limitation 
ordering changes in the Work, or directing suspension, rescheduling, or correction of the 
Work), regardless of the extent or frequency of the Owner’s exercise of such rights or 
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remedies, shall not be construed as active interference in the Contractor’s performance of the 
Work.   

 
10.5.3 In the event of a Compensable Delay, Contractor’s sole and exclusive remedy (other than as 

provided in Section 10.5.4) shall be recovery of Contractor’s General Conditions Costs for the 
period of time during any Working Day that Contractor is prevented from performing Work on 
the Critical Path, and Contractor hereby expressly waives and releases any and all rights to 
claim or recover any other compensation or damages arising out of or related to a 
Compensable Delay. “General Conditions Costs” consist only of actual and direct costs 
necessarily incurred by the Contractor and which Contractor was unable to mitigate despite 
the exercise of reasonable diligence, for standby costs of facilities, machinery, and equipment 
on Site (“Standby Equipment Costs”), and “Jobsite Overhead” as defined below, calculated as 
follows: 
.1 Standby Equipment Costs will not be claimable, due or paid for periods when the 

facilities, machinery or equipment would have otherwise been idle.  Claims for Standby 
Equipment Costs time are limited to no more than eight (8) hours per twenty-four (24) 
hour day, forty (40) hours per week, and one hundred seventy-six (176) hours per 
month.  Standby Equipment Costs will be payable at 50 percent (50%) of the applicable 
Blue Book Rental Rates and calculated by dividing the monthly rate by one hundred 
seventy-six (176), multiplying the result by the number of standby hours, and 
multiplying that number by the regional adjustment factor and the rate adjustment 
factor contained in the Blue Book.  Operating costs will not be claimable or payable.  

.2 Jobsite Overhead will be claimable and payable based on actual costs that the 
Contractor will be required to document.  “Jobsite Overhead” is defined as the wages or 
salaries of the Contractor’s on-Site administrative and supervisory personnel (when 
unable to perform other services for Contractor), and reasonable office expenses 
incurred at the Site office, and will not include any element of home office labor, 
employees or overhead expenses.   

 
10.5.4 Except as otherwise provided in this Section 10.5, an extension of the Contract Time 

Requirements, to the extent permitted under Article 12, shall be the sole remedy of the 
Contractor for any claimed Delays, or loss, costs, expenses or damages incurred as a result of 
same.  

 
10.5.5 This Section 10.5 is intended as a limitation on damages available to Contractor and as a 

defense in favor of Owner against damages not compensable in accordance with its terms, in 
both cases pursuant to Section 271.155 of Subchapter I of Chapter 271 of the Texas Local 
Government Code. Contractor and Owner agree that such limitation and defense shall apply 
even if Owner is found to have breached the Contract.  

 
ARTICLE 11 - CHANGE OF CONTRACT AMOUNT 
 
11.1 The Contract Amount is stated in the Contract and, including authorized adjustments, is the total amount 

payable by Owner to Contractor for performance of the Work in accordance with the Contract 
Documents. 

 
11.2 Contractor agrees and acknowledges that, unless otherwise permitted by law, the original Contract 

Amount may not be increased by more than twenty-five percent (25%).  
 
11.3 The Contract Amount shall only be changed by a Change Order or Change Directive.  Any Claim by 

Contractor for an adjustment in the Contract Amount shall be made by Written Notice delivered to Owner 
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promptly (but in no event later than fifteen (15) calendar days) after the start of the occurrence or event 
giving rise to the Claim and stating the general nature of the Claim.  Notice of the amount of the Claim 
with supporting data shall be delivered within thirty (30) calendar days after Written Notice of Claim is 
delivered by Contractor, and shall represent that the adjustment claimed covers all known amounts to 
which Contractor is entitled as a result of said occurrence or event.  If Owner and Contractor cannot 
otherwise agree, all Claims by Contractor for adjustment in the Contract Amount shall be determined as 
set out in Article 16. 

 
11.4 Determination of Value of Change Order or Change Directive Work: 
 

11.4.1 The value of any Work covered by a Change Order or Change Directive for an adjustment in the 
Contract Amount will be determined by one of the following methods: 

 
.1 by application of unit prices contained in the Contract Documents or subsequently 

agreed upon to the quantities of the items involved. 
.2 by a mutually agreed lump sum properly itemized and supported by sufficient 

substantiating data to permit evaluation. 
.3 by a cost which has been determined in a manner agreed upon by the Parties and 

mutually acceptable fixed or percentage fee; or 
.4 as provided in Subsection 11.5. 
 

11.4.2 No cost will be included in the Change Order or Change Directive for the Contractor’s time 
spent preparing the Change Order or responding to the Change Directive, nor will costs be 
included for the time to negotiate the Change Order or Change Directive costs for machinery, 
tools, or equipment as described in Subsection 11.5.3. 

 
11.4.3 Before using the method described in Section 11.4.1.4, Owner and Contractor agree to 

attempt to negotiate a Change Order or Change Directive using the methods identified in 
Sections 11.4.1.1 through 11.4.1.3, as appropriate, to determine the adjustment in the 
Contract Amount.   

 
11.5 Determination of Value of Change Order or Change Directive Work When No Agreement: If none of the 

methods defined in Sections 11.4.1.1, 11.4.1.2 or 11.4.1.3 can be agreed upon before a change in the 
Work is commenced which will result in an adjustment in the Contract Amount, then the change in the 
Work will be performed by Change Directive, and the appropriate adjustment determined using the Force 
Account method set forth below in Subsections 11.5.1 through 11.5.6. The “Cost of the Work” consists 
only of those items specified in Subsections 11.5.1 through 11.5.5, below. 

 
11.5.1 For all personnel, Contractor or Subcontractors will be entitled to reimbursement for wages or 

salaries and employee benefit costs for extra Work performed using the employees’ actual 
wages or salaries and a forty percent (40%) burden rate.  No charge for additional 
superintendence will be permitted unless considered necessary and ordered by Owner; 

 
11.5.2 Contractor will be entitled to the actual cost, including freight charges, of the materials used 

and installed on such Work.  In case material invoices indicate a discount may be taken, the 
actual cost will be the invoice price minus the discount; 

 
11.5.3 For machinery, trucks, power tools, or other similar equipment (the “equipment”) agreed to be 

necessary by Owner and Contractor, Contractor will be entitled to reimbursement for actual 
rental costs;   
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11.5.4 Contractor will be entitled to the actual cost of Contractor's premiums for Bond(s) and 
insurance on the extra Work, based on invoices from Surety and insurance carriers.  Contractor 
shall provide Owner’s Representative or Owner with invoices from Surety and insurance 
carriers indicating such cost when requested by Owner’s Representative or Owner; 

 
11.5.5 Contractor will be entitled to reimbursement for actual, direct additional General Conditions 

Costs, but without duplication of any costs otherwise recoverable under this Subsection 11.5, 
reasonably and necessarily incurred by Contractor in the performance of the extra Work and 
which can be reasonably demonstrated to the Owner to be necessary to implement the 
changed Work; and 

 
11.5.6 Contractor will be entitled to allowances for overhead and profit as stated below. 

  
.1 The maximum allowance for overhead and profit on increases due to Change Orders 

and Change Directives: 
 Overhead Profit 
To Contractor for change in the Work performed by 
Subcontractors: 

10 percent 0 percent 
 

 
To first tier Subcontractors for change in the Work 
performed by its Subcontractors: 

 
10 percent 
 

 
0 percent 
 

 
To Contractor and Subcontractor for change in the 
Work performed by their respective firms: 

 
10 percent 

 
5 percent 

 
.2 For changes in the Work performed by Contractor and Subcontractors, allowance for 

overhead and profit will be applied to an amount equal to cost of all additions less cost 
of all deletions to the Work.  Allowance for overhead to Contractor and first tier 
Subcontractors on changes performed by Sub-Subcontractors are applied to an amount 
equal to the sum of all increases to the Work by applicable Sub-Subcontractors, less any 
decreases in such Sub-subcontractors’ Work.  

 
11.5.7 If Owner deletes Work or makes a change which results in a net decrease in the Contract 

Amount, the Owner is entitled to a credit calculated in accordance with Subsections 11.4.1.1 
through 11.4.1.4.     

 
11.5.8 The compensation, as herein provided for, shall be received by Contractor and any affected 

Subcontractor as payment in full for Work done by Change Directive and will include use of 
small tools, and total overhead expense and profit.  Contractor shall maintain in accordance 
with generally accepted accounting principles a documented, itemized accounting, evidencing 
the expenses and savings, including overhead and profit, associated with such changes, both 
for expenses and savings, in the performance of the Work resulting from the change.  
Contractor shall submit to Owner's Representative records of Work done by Change Directive 
at the end of each day, which records will be made upon forms provided for this purpose by 
Owner, and Contractor shall request that Contractor and Owner's Representative compare 
records of Work done by Change Directive at the end of each day. Any record of such 
comparison shall be signed by both Owner's Representative and Contractor, with one copy 
being retained by Owner and one by Contractor.  Refusal by Contractor to sign these records 
within two (2) working days of presentation does not invalidate the accuracy of the record. 
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11.6 Unit Price Work: 
 

11.6.1 The following Sections 11.6.1 through 11.6.7 apply only to those elements of the Work which 
are identified in the Contract Documents as being “Unit Price Work”.   

 
11.6.2 Where the Contract Documents provide that all or part of the Work is to be Unit Price Work, 

initially the Contract Amount will be deemed to include for all Unit Price Work an amount 
equal to the sum of the established unit price for each separately identified item of Unit Price 
Work times the estimated quantity of each item as set forth in the Bid/Proposal.  The 
estimated quantities of items of Unit Price Work are not guaranteed and are solely for the 
purpose of comparison of Bids/Proposals and determining an initial Contract Amount.  
Determinations of the actual quantities and classifications of Unit Price Work performed by 
Contractor will be made by Owner's Representative.  Owner's Representative will review with 
Contractor the determinations on such matters before rendering a written decision thereon 
(by recommendation of payment on an Application for Payment or otherwise). 

 
11.6.3 When "plan quantity" is indicated for a Bid/Proposal item, Contractor shall be paid the amount 

specified in the Contract Documents without any measurements. 
 
11.6.4 Contractor agrees each Unit Price includes amounts for all overhead and profit associated with 

performing the units of Work for which the Unit Prices applies. 
 
11.6.5 A Major Item is any individual Bid/Proposal item in the Bid/Proposal that has a total cost equal 

to or greater than five percent (5%) of the original Contract Amount or $50,000, whichever is 
greater, computed on the basis of Bid/Proposal quantities and Contract Unit Prices. 

 
11.6.6 Owner or Contractor may make a Claim for an adjustment in the Contract Amount in 

accordance with Article 11 if: 
 

.1 the actual quantity of any Major Item should become as much as twenty five percent 
(25%) more than or twenty five percent (25%) less than that in the Bid/Proposal; or 

.2 Contractor presents documentation contesting accuracy of a "plan quantity" and Owner 
verifies actual quantity and determines the “plan quantity” is in error by five percent 
(5%) or more; 

 
11.6.7 Provided, however, in the event a Major Item is reduced by twenty-five percent (25%) or more 

relative to the quantity amount in the Bid/Proposal, no additional Section 11.5.6 profit or 
overhead will be added, if, due to other additions in the Work, the net value of the Contract 
Amount is not reduced.  

 
ARTICLE 12 - CHANGE OF CONTRACT TIMES 
 
12.1 Requisites for Changes in Contract Time Requirements: 
 

12.1.1 The Contract Time Requirements (including Milestones) may only be changed by Change Order 
duly executed by both Contractor and Owner or by Change Directive.  Any Claim for an 
adjustment of the Contract Time Requirements (including Milestones) or adjustment of the 
Contract Amount due to any Compensable Delay as provided in Section 10.5 shall be made by 
Written Notice delivered by the party making the Claim to the other party promptly (but in no 
event later than five (5) calendar days after the start of the occurrence or event giving rise to 
the Delay) and stating the general nature of the Delay.  Notice of the extent of the Delay and 
any requested adjustment of the Contract Amount due to any Compensable Delay as provided 
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in Section 10.5, with supporting data, shall be delivered within thirty (30) calendar days after 
Written Notice of Claim is delivered by claimant, and shall represent that the adjustment 
claimed is the entire adjustment to which claimant is entitled as a result of said occurrence or 
event.  If Owner and Contractor cannot otherwise agree, all Claims for adjustment in the 
Contract Time Requirements (including Milestones) and/or adjustment of the Contract Amount 
due to any Compensable Delay as provided in Section 10.5 shall be determined in accordance 
with and subject to the requirements of Article 16.  Notwithstanding anything in the Contract 
Documents to the contrary, no Claim for an adjustment in the Contract Time Requirements 
(including Milestones) and/or adjustment of the Contract Amount due to any Compensable 
Delay as provided in Section 10.5 will be valid if not submitted in accordance with the 
requirements of this Article. 

 
12.1.2 When Contractor is at fault and Owner stops the Work so that corrections in the Work can be 

made by Contractor, no extensions of time will be allowed. 
 
12.1.3 In the event of a Delay attributable to Force Majeure, an extension of the Contract Time 

Requirements (including Milestones) in an amount equal to the time lost due to such Delay 
shall be Contractor's sole and exclusive remedy for such Delay.  ”Force Majeure” is 
circumstances beyond the control of both Owner and Contractor, and not attributable to the 
fault or negligence of Contractor, any Subcontractor or any other party for whose acts 
Contractor is liable, and includes an Act of God, war, riot, terrorism, civil commotion, sovereign 
conduct, industry-wide delays or disruptions in manufacture or delivery of materials or 
equipment required for the Work, and Unusual Inclement Weather and the direct effects 
thereof such as standing water or loss of Site power. In such an event, Contractor shall take all 
commercially reasonable action to mitigate the Delay, and Owner and Contractor will meet no 
later than three (3) business days after cessation of the event to establish a proposed new 
Project Schedule for the Project. Any claimed Force Majeure Delay attributable to industry-
wide delays or disruptions in manufacture or delivery of materials or equipment required for 
the Work shall be supported by the following documentation:  

(a) By copies of purchase orders for Delayed item(s) indicating date ordered by 
Contractor/Subcontractor and date of purchase order receipt by Supplier; 

(b) If item(s) require Shop Drawings or other submittal information in accordance 
with the Contract Documents, by providing records of dates Contractor 
forwarded submittal(s) to Owner's Representative, dates Owner or Principal 
Architect/Engineer returned submittal(s) to Contractor, and dates submittal(s) 
were forwarded to Manufacturer or Supplier; 

(c) By copies of document(s) from Manufacturer or Supplier, on Manufacturer’s or 
Supplier's letterhead, indicating date(s) item(s) would be ready for shipment 
and/or actual shipment date(s); 

(d) By copies of correspondence between Contractor / Subcontractor and 
Manufacturer or Supplier indicating Contractor / Subcontractor's efforts to 
expedite item(s); and  

(e) If item(s) are being purchased by a Subcontractor, by providing correspondence, 
meeting notes, etc., that reflect Contractor's efforts with the Subcontractor to 
expedite delivery of the item(s). 

 
12.1.4 The Contractor will only be entitled to an extension of time for Delays that can be 

demonstrated by the Contractor through critical path analysis as causing Delay, and only for 
any Delay caused by Force Majeure, Changes ordered in the Work by the Owner through 
Change Order or Change Directive which justify additional time, or other Delays as described in 
Section 10.5. No extension of time shall relieve Contractor or Surety on its performance Bond 
from all of Contractor’s obligations hereunder which shall remain in full force and effect. 
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12.2 Weather Delays: 

 
12.2.1 Contractor may be granted an extension of time because of ”Unusual Inclement Weather”, as 

defined below.  However, the Contractor will not be granted an extension of time for “Normal 
Rain Days”, as defined below. 

 
12.2.2 "Unusual Inclement Weather" is defined as a rain event, or extreme temperatures, high winds, 

hail or lightning, which occurs at the Site and is of sufficient magnitude to prevent Contractor 
from performing units of Work critical to maintaining the Master Project Schedule on a day 
when Work is scheduled to be performed and is otherwise capable of being performed, and 
which is beyond the Normal Rain Days as defined in Section 12.2.3 below. 

 
12.2.3 Baseline Rain Day Determination.  “Normal Rain Days” are based on U.S. Weather Bureau 

Records available for the most immediate area of the Site of the Work, and are included in 
Owner’s Project Schedule, are not a justification for an extension of time, and are broken down 
by the number of calendar days in each month as follows: 

 
January 7 days July 6 days 
February 6 days August 7 days 
March 7 days September 6 days 
April 7 days October 7 days 
May 8 days November 6 days 
June 8 days December 6 days 
 

12.2.4 Not used. 
 
12.2.5 Rainfall will be measured with the Owner’s Representative’s approval at the Site using an 

approved rain gauge or with the Owner’s Representative’s approval at the nearest operational 
public weather data collection facility to the Site. 

 
ARTICLE 13 - TESTS AND INSPECTIONS; CORRECTION, REMOVAL OR ACCEPTANCE OF DEFECTIVE WORK 
 
13.1 Notice of Defects: All Defective Work may be rejected, corrected or accepted as provided in Article 13.  

Contractor must give Owner, Owner’s Representative, and Principal Architect/Engineer prompt notice of 
any Defective Work of which Contractor has actual knowledge. Prompt notice of all Defective Work of 
which Owner, Owner’s Representative, Owner’s CMT Consultant, or Principal Architect/Engineer has 
actual knowledge may be given to Contractor.  Payment may be withheld by the Owner for identified 
Defective Work until such time as the Owner, Owner’s Representative, or Principal Architect/Engineer has 
determined the Defective Work has been corrected such that it complies with all applicable Contract 
requirements. 

 
13.2 Access to Work: Owner, Owner’s Representative, Owner’s CMT Consultant, Principal Architect/Engineer, 

Principal Architect/Engineer's Consultants, other representatives and personnel of Owner, independent 
testing laboratories and governmental agencies having jurisdiction will have access to the Work at 
reasonable times for observing, inspecting and testing.  Contractor shall provide them proper and safe 
conditions for such access, and advise them of Contractor's site safety procedures and programs so that 
they may comply therewith as applicable. 
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13.3 Tests and Inspections: 
 

13.3.1 Contractor shall give at least twenty-four (24) hours advance notice of readiness of the Work 
for all required inspections, tests or approvals, and shall coordinate and cooperate with 
inspection and testing personnel to facilitate the required inspections or tests. 

 
13.3.2 Owner shall employ and pay for services of an independent testing laboratory to perform all 

inspections, tests or approvals required by the Contract Documents except: 
 

.1 for inspections, tests or approvals covered by Section 13.3.3 and 13.3.4 below; 

.2 for costs incurred with tests or inspections conducted pursuant to Section 13.4.3 below 
shall be paid as provided in Section 13.4.3; 

.3 for reinspecting or retesting Defective Work; and  

.4 as otherwise specifically provided in the Contract Documents.  
 
All testing laboratories shall meet the requirements of ASTM E-329. 
 

13.3.3 If Legal Requirements require any Work (or part thereof) specifically to be inspected, tested or 
approved by an employee or other representative of any governmental entity or public body, 
Contractor shall assume full responsibility for arranging and obtaining such inspections, tests 
or approvals, pay all costs in connection therewith and furnish Owner's Representative the 
required certificates of inspection or approval.   

 
13.3.4 Contractor shall also be responsible for arranging and obtaining and shall pay all costs in 

connection with any inspections, tests or approvals required for Owner's, Owner’s CMT 
Consultant’s, Owner’s Representative’s, and Principal Architect/Engineer's review of materials 
or equipment to be incorporated in the Work, or of materials, mix designs or equipment 
submitted for review prior to Contractor's purchase thereof for incorporation in the Work. 

 
13.4 Uncovering Work: 
 

13.4.1 If any Work that is to be inspected, tested or approved is covered by Contractor without prior 
written concurrence of Owner's Representative, or if any Work is covered contrary to the 
written request of Owner's Representative, Contractor must, if requested by Owner's 
Representative, uncover and recover the Work at Contractor's expense, except as provided in 
Section 13.4.2. 

 
13.4.2 Uncovering Work as provided in Section 13.4.1 shall be at Contractor's expense unless 

Contractor has given Owner's Representative timely notice of Contractor's intention to cover 
the same and Owner's Representative has not acted within five (5) working days of receipt of 
such notice. 

 
13.4.3 If Owner's Representative considers it necessary or advisable that permissibly covered Work 

be observed, inspected or tested, Contractor shall uncover, expose or otherwise make 
available for observation, inspection or testing that portion of the Work in question, furnishing 
all necessary labor, material and equipment.  If it is found that such Work is Defective, 
Contractor shall pay or otherwise bear all claims, costs, losses and damages arising out of or 
resulting from such uncovering, exposure, observation, inspection and testing and satisfactory 
replacement or reconstruction (including but not limited to all costs of repair or replacement 
of work of others).  If, however, such Work is not found to be Defective, Contractor shall, 
subject to Section 13.4.1, be allowed an increase in the Contract Amount or an extension of 
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the Contract Time Requirements (including Milestones), or both, directly attributable to such 
uncovering, exposure, observation, inspection, testing, replacement and reconstruction. 

 
13.5 Owner May Stop the Work:  
 

13.5.1 If the Work is Defective, or Contractor fails to supply sufficient skilled workers or suitable 
materials or equipment, or fails to furnish or perform the Work in such a way that the 
completed Work will conform to the Contract Documents, Owner may order Contractor to 
stop the Work, or any portion thereof, until the cause for such order has been eliminated; 
however, this right of Owner to stop the Work shall not give rise to any duty or obligation on 
the part of Owner to exercise this right for the benefit of Contractor or any Surety or other 
party.  

 
13.5.2 If Contractor fails to correct Defective Work or submit a plan that is satisfactory to Owner for 

taking corrective action, Owner may order Contractor to stop the Work, or any portion 
thereof, until the cause for such order has been eliminated, or Owner may take any other 
action permitted by this Contract.  A notice to stop the Work, based on defects, shall not stop 
Calendar or Working Days charged against the Contract Time Requirements.  

 
13.6 Correction or Removal of Defective Work: If required by Owner, Contractor shall promptly, as directed, 

either correct all Defective Work, whether or not fabricated, installed or completed, or, if the Work has 
been rejected by Owner or Owner's Representative, remove it from the Site and replace it with Work that 
is not defective.  Contractor shall correct or remove and replace Defective Work, or submit a plan of 
action detailing how the deficiency will be corrected, within the time frame identified in the notice of 
Defective Work.  Contractor shall pay all claims, costs, losses and damages arising out of or resulting from 
such correction or removal (including but not limited to all costs of repair or replacement of Work of 
others, and all costs of reinspecting and/or retesting such Defective Work). 

 
13.7 Corrective period: 
 

13.7.1 If within one (1) year after the date of Substantial Completion or such longer period of time as 
may be prescribed by Legal Requirements or by the terms of any applicable special guarantee 
or express warranty required by the Contract Documents or by any specific provision of the 
Contract Documents (including but not limited to Section 14.11.2), any Work, including Work 
performed after the Substantial Completion date, is found to be Defective, Contractor shall 
promptly, without cost to Owner and in accordance with Owner's written instructions: 

 
(a) correct such Defective Work, or, if it has been rejected by Owner, remove it from the 

Site and replace it with Work that is not Defective, and 
(b) satisfactorily correct or remove and replace any damage to other Work or the work of 

others, or damage to other property, whether personal or real property, resulting from 
the correction, removal or replacement of such Defective Work. 

 
Such one (1) year or longer period will renew and recommence for Work requiring correction 
upon the completion of correction of such Work. 
 

13.7.2 If Contractor does not promptly comply with the terms of Owner’s corrective action 
instructions, or in an emergency where Delay would result in unreasonable risk of loss or 
damage, Owner may have the Defective Work corrected or the rejected Work removed and 
replaced, and all claims, costs, losses and damages arising out of or resulting from such removal 
and replacement (including but not limited to all costs of repair or replacement of work of 
others) will be paid or otherwise borne by Contractor.   
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13.7.3 In special circumstances where a particular item of equipment is placed in continuous service 

before Substantial Completion of all the Work, the corrective period for that item will still start 
to run from the date of Substantial Completion of the Work. 

 
13.7.4 If correction of Defective Work will affect the function or use of the facility, Contractor shall 

not proceed with correction of Defective Work without prior coordination with and approval of 
Owner. 

 
13.7.5 The obligations of the Contractor to perform warranty and corrective work will survive the 

acceptance of the Work and any termination of the Contract.   
 
13.7.6 Owner will utilize the “Warranty Item Form” a copy of which is attached hereto for the 

purpose of providing written notice of defects discovered during the corrective period.  
Contractor will acknowledge receipt of the notice by dating, signing, completing and returning 
the form to Owner when the defect is corrected, including such information on or attached to 
the form to describe the nature of the repairs or corrections that were made.  If the defect 
cannot be corrected within seven (7) Calendar Days of receipt of notice, Contractor shall 
promptly provide a written explanation to Owner (or Owner’s Representative) describing the 
repairs or other correction needed and the time required to complete the repairs or other 
correction. 

 
13.7.7 Establishment of the required period for correction of Work as described in Subsection 13.7.1 

above relates only to the specific obligation of the Contractor to correct defects in Work 
discovered during the corrective period, and has no relationship to the time within which any 
obligation to comply with the Contract Documents may be sought to be enforced, nor to the 
time within which proceedings may be commenced to establish the Contractor’s liability with 
respect to any failure by Contractor to have complied with its obligations under the Contract 
Documents. 

 
13.7.8 All Manufacturer and extended Manufacturer warranties shall be assigned to Owner as a 

condition of Final Completion. 
 

13.8 Acceptance of Defective Work: If, instead of requiring correction or removal and replacement of 
Defective Work, Owner decides to accept it, Owner may do so. Contractor shall pay or otherwise bear all 
claims, costs, losses and damages attributable to Owner's evaluation of and determination to accept such 
Defective Work.  If any such acceptance occurs prior to recommendation of final payment, a Change 
Order will be issued incorporating the necessary revisions in the Contract Documents and compensating 
Owner for the diminished value of the Defective Work.  If the acceptance occurs after such 
recommendation, an appropriate amount will be paid by Contractor to Owner after a calculation by 
Owner of the diminution in value of the Defective Work. 

 
13.9 Owner May Correct Defective Work: If Contractor fails within a reasonable time after Written Notice of 

Owner to correct Defective Work, or to remove and replace rejected Work, or if Contractor fails to 
perform the Work in accordance with the Contract Documents, or if Contractor fails to comply with any 
other provision of the Contract Documents, Owner may, after seven (7) calendar days' Written Notice to 
Contractor, correct any such deficiency.  If, in the sole discretion of the Owner, significant progress has 
not been made by Contractor during this seven (7) calendar day period to correct the deficiency, the 
Owner may exercise any actions necessary to remedy the deficiency. In exercising the rights and remedies 
under this paragraph, Owner may proceed expeditiously.  In connection with such corrective or remedial 
action, Owner may exclude Contractor from all or part of the Site, take possession of all or part of the 
Work, and suspend Contractor's services related thereto, and incorporate in the Work all materials and 
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equipment stored at the Site or for which Owner has paid Contractor but which are stored elsewhere.  
Contractor shall allow Owner, its agents and employees, Owner's other contractors, Principal 
Architect/Engineer and Principal Architect/Engineer's consultants access to the Site or any such offsite 
storage facility to enable Owner to exercise the rights and remedies under this paragraph.  All claims, 
costs, losses and damages incurred or sustained by Owner in exercising such rights and remedies will be 
paid or otherwise borne by Contractor and a Change Order will be issued incorporating the necessary 
revisions in the Contract Documents with respect to the Work.  Such claims, costs, losses and damages 
will include but not be limited to all costs of repair or replacement of work of others destroyed or 
damaged by correction, removal or replacement of Contractor's Defective Work.  Contractor shall not be 
allowed an extension of the Contract Time Requirements (including Milestones), or entitled to make any 
claim for damages resulting from any Delay in the performance of the Work attributable to the exercise 
by Owner of Owner's rights and remedies hereunder. 

 
ARTICLE 14 - PAYMENTS TO CONTRACTOR AND COMPLETION 
 
14.01 Application for Progress Payment: 
 

14.01.1 No more often than once a month, Contractor shall submit to Owner or if directed by 
Owner, to Owner's Representative, for review an Application for Payment, in a form 
acceptable to Owner, filled out and signed by Contractor covering the Work completed as of 
the last day of the month for which an Application for Payment is being made.  Application 
for Payment shall be accompanied by such supporting documentation as is required by the 
Contract Documents.  The Application for Payment shall constitute Contractor’s 
representation that the Work has been performed in accordance with the Contract 
Documents, has progressed to the point represented in the Application for Payment, and 
that title to all Work has passed or will pass to Owner free and clear of all claims, 
encumbrances, and security interests upon the incorporation of the Work into the Project, 
or upon Contractor’s receipt of payment, whichever occurs earlier. 

 
14.01.2 Such applications shall not include requests for payment on account of changes in the Work 

which have been properly authorized by Change Directives, if the Change Directive does not 
provide for an adjustment to the Contract Amount, or if the changes in the Work are not yet 
included in Change Orders. 

 
14.01.3 Such applications shall not include requests for payment of amounts the Contractor does not 

intend to pay to a Subcontractor or Manufacturer or Supplier because of a dispute or other 
reason. 

 
14.01.4 If payment is requested on the basis of materials or equipment not incorporated in the Work 

but delivered and suitably stored at the Site or at another location agreed to in writing, the 
Application for Payment shall be accompanied by such bills of sale, data and other 
information satisfactory to Owner and Owner’s Representative substantiating Owner’s title 
to such materials or equipment or otherwise protecting Owner’s interests therein. Payment 
on account of such materials or equipment will not include any amount for Contractor’s 
overhead or profit or relieve Contractor of its obligation to protect and install such materials 
or equipment in accordance with the requirements of the Contract and to correct or restore 
damaged or Defective Work and shall in no event exceed eighty five percent (85%) of the 
line item valuation for such materials or equipment in the Schedule of Values.  If materials or 
equipment are stored at another location, at the direction of the Owner they shall be stored 
in a bonded and insured facility, accessible to Owner’s Representative and Principal 
Architect/Engineer, CMT Consultant, and Owner, and shall be clearly marked as property of 
Owner. Contractor shall insure such materials and equipment while so stored and in transit 
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to the Site. Title to materials delivered to the Site of the Work or a staging area will pass to 
Owner upon payment by Owner without the necessity for further documentation.  Risk of 
loss for all such materials and equipment will not pass to Owner until final payment. 

 
14.01.5 In making periodic (Contract) progress payments, five percent (5%) of each approved 

periodic progress payment amount shall be retained until Final Completion and acceptance 
of the Contract Work. Pursuant to Section 2252.032, Texas Government Code, Owner shall 
not be obligated to pay Contractor interest on amounts so retained.  

 
14.01.6 Applications for Payment shall include the following documentation: 
 

.1 an updated Project Schedule and narrative;  

.2 an Affidavit of all bills paid to Subcontractors and Suppliers in the Monthly 
Subcontractor Payment Reporting Form included in the Specifications; 

.3 conditional waivers and releases from Contractor upon progress and final payments, in 
the forms included in the Specifications; and 

.4 a Contractor’s Monthly Report;  
 

14.02 Contractor's Warranty of Title: Contractor warrants and guarantees that title to all Work, materials and 
equipment covered by any Application for Payment, whether incorporated in the Project or not, will 
pass to Owner free and clear of all claims no later than the time of payment to Contractor. 

 
14.03 Review of Applications for Progress Payment: 
 

14.03.1 Contractor shall submit its Application for Payment to the Owner's Representative not later 
than three (3) days after the first day of each month.  The Owner’s Representative will, 
within seven (7) calendar days after receipt of each Application for Payment, either indicate 
a recommendation for payment and forward the Application for Payment for processing by 
Owner, or return the Application for Payment to Contractor indicating Owner's 
Representative's reasons for refusing to recommend payment.  In the latter case, Contractor 
shall make the necessary corrections and resubmit the Application for Payment. 

 
14.03.2 Owner's Representative's recommendation of any payment requested in an Application for 

Payment will constitute a representation by Owner's Representative, based upon Owner's 
Representative's on-site observations of the executed Work and on Owner's 
Representative's review of the Application for Payment and the accompanying schedules 
and other information, that to the best of Owner's Representative's knowledge, information 
and belief: 

 
.1 the Work has progressed to the point indicated; and 
.2 the quality of the Work is generally in accordance with the Contract Documents 

(subject to an evaluation of the Work as a functioning whole prior to or upon 
Substantial Completion, to the results of any subsequent tests called for in the 
Contract Documents, to a final determination of quantities and classifications for unit 
price Work, and to any other qualifications stated in the recommendation). 

 
14.03.3 By recommending any such payment, Owner's Representative will not be deemed to have 

represented that: 
 

.1 exhaustive or continuous on-site inspections have been made to check the quality or 
the quantity of the Work; 

.2 examination has been made to ascertain how or for what purpose Contractor has 
used money previously paid on account of the Contract Amount; 
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.3 Contractor's construction means, methods, techniques, sequences or procedures 
have been reviewed; or 

.4 that there may not be other matters or issues between the parties that might entitle 
Contractor to be paid additionally by Owner or entitle Owner to withhold payment 
from Contractor. 

 
14.04 Decisions to Withhold Payment: 
 

14.04.1 Owner may withhold or nullify the whole or part of any payment to such extent as may be 
necessary, but in no event greater than 110% of the disputed amount, on account of: 

 
.01 Defective Work not remedied; 
.02 third party Claims filed or reasonable evidence indicating probable filing of such 

Claims; 
.03 failure of Contractor to timely or properly make payments to Subcontractors or for 

labor, materials or equipment; 
.04 reasonable evidence that the Work cannot be completed for the unpaid balance of 

the Contract Amount; 
.05 damage to Owner or another contractor for which Contractor is responsible; 
.06 reasonable evidence that the Work will not be completed within the Contract Time 

Requirements, and that the unpaid balance would not be adequate to cover actual 
or liquidated damages or economic disincentives for the anticipated Delay; 

.07 failure of Contractor to submit a Schedule of Values in accordance with the Contract 
Documents; 

.08 failure of Contractor to submit a submittal schedule in accordance with the 
Contract Documents;  

.09 failure of Contractor to submit and update the construction Project Schedule in 
accordance with the Contract Documents; 

.10 failure of Contractor to maintain a record of changes on drawings and documents; 

.11 failure of Contractor to maintain weekly payroll reports and, as applicable, provide 
copies of reports in a timely manner upon request of Owner; 

.12 Contractor's neglect or unsatisfactory prosecution of the Work, including failure to 
clean up; 

.13 property damage claims that are the responsibility of the Contractor; or  

.14 failure of Contractor to comply with any provision of the Contract Documents. 
 

14.04.2 When the above reasons for withholding payment are remedied or no longer exist, 
Contractor shall resubmit a statement for withheld amounts.  Payment will be made within 
forty-five (45) calendar days of receipt by the Owner of an approved Application for 
Payment, subject to Article 14.05 and Government Code, Section 2251.025(b). 

 
14.05 Delayed Payments: Owner shall endeavor to, but shall not be obligated to, make payment to 

Contractor within thirty (30) calendar days of receipt of an Application for Payment in acceptable form, 
including all supporting documents and information required.  However, Contractor agrees that should 
Owner fail to make payment to Contractor of the sum due on any such Application for Payment within 
forty-five (45) calendar days after the day on which Owner received the Application for Payment, then 
Owner will pay to Contractor, in addition to the sum due on such Application for Payment, interest 
thereon at the rate specified in Government Code, Section 2251.025(b) from date due until fully paid, 
which shall fully liquidate and shall be Contractor’s sole and exclusive remedy for any injury to or 
damages incurred by Contractor arising out of such delay in payment. 
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14.06 Arrears: No money shall be paid by Owner upon any claim, debt, demand or account whatsoever, to 
any person, firm or corporation who is in arrears to the Owner for taxes; and the Owner shall be 
entitled to counterclaim and automatically offset against any such debt, claim, demand or account in 
the amount of taxes so in arrears and no assignment or transfer of such debt, claim, demand or account 
after said taxes are due, shall affect the right of Owner to so offset said taxes, and associated penalties 
and interest if applicable, against the same. 

 
14.07 Substantial Completion: 
 

14.07.1 When the Contractor considers that the Work, or a portion thereof which the Owner agrees 
to accept separately, is substantially complete, the Contractor shall notify Owner's 
Representative and request a determination as to whether the Work or designated portion 
thereof is substantially complete.  If Owner, Owner's Representative or the Principal 
Architect/Engineer does not consider the Work substantially complete, Owner's 
Representative will notify Contractor giving reasons for that position.  After performing any 
required Work, Contractor shall then submit another request for Owner's Representative to 
determine Substantial Completion.  If Owner considers the Work substantially complete, 
Owner's Representative will prepare and deliver a certificate of Substantial Completion 
which shall establish the date of Substantial Completion, shall include a punch list of items to 
be completed or corrected before final payment, shall establish the time within which 
Contractor shall complete or correct the punch list items, and shall establish responsibilities 
of the Owner and Contractor for security, maintenance, heat, utilities, damage to the Work, 
warranties, corrective periods, and insurance.   

 
Failure to include an item on the punch list does not alter the responsibility of Contractor to 
complete all Work in accordance with the Contract Documents.  If a Certificate of Occupancy 
or Certificate of Compliance is required by governmental entities or public authorities having 
jurisdiction over the Work, said certificate shall be issued before the Work or any portion 
thereof is considered to have achieved Substantial Completion.  The certificate of Substantial 
Completion shall be signed by Owner and Contractor to evidence acceptance of the 
responsibilities assigned to them in such certificate. 

 
.1 For water and wastewater lines construction, Substantial Completion means, in 

addition to the definition at Section 1.072, that the Work, including all testing and 
disinfection, have been completed and accepted and the line(s) placed into service.  A 
certificate of Substantial Completion may not be issued.  Work that remains after 
Substantial Completion could include the final pavement of roadways, adjustment of 
structures to final grade and re-vegetation.  Owner’s Representative will issue a notice 
specifying what portion of the Work is partially completed for the purpose of payment 
and what Work remains to be done on the portion being accepted as having achieved 
Substantial Completion. 

.2 For water and wastewater lines construction that includes roadway construction 
and/or reconstruction, a certificate of partial Project Substantial Completion may be 
given for the Work described and deemed substantially complete per Section 
14.07.1.1, exclusive of any Project roadway construction and/or reconstruction. 
Having received a certificate of partial Substantial Completion on the water and 
wastewater lines construction, a certificate of Substantial Completion of the entire or 
balance of the Project may be given when the roadway construction and/or 
reconstruction is found to be substantially complete as per Section 14.07.1.3.  The 
requirements of Section 14.08 Partial Utilization, shall also apply. 

.3 For roadway construction and/or reconstruction, Substantial Completion means, in 
addition to the definition at Section 1.072, that the Work, including the final surface 
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course, all permanent traffic control devices (pavement markings, signs, etc.), punch 
list items, and final cleanup has been completed, accepted, and placed into service, 
and, any street lighting conduit that has been installed, lowered or relocated must be 
inspected for usability by, and must have received written approval from, the Owner 
as well as having been completed, accepted, and placed into service.  A certificate of 
Substantial Completion may not be issued.  Work that remains after Substantial 
Completion could include final clean up.  The Owner’s Representative will issue a 
notice specifying what portion of the Work is partially completed for the purpose of 
payment and what Work remains to be done on the portion being accepted as having 
achieved Substantial Completion. 

.4 Substantial Completion shall also comprise the completion of Work associated with 
the Project so that the utilities, systems, equipment, and/or facilities are operating 
properly and functioning per their intended use, as designed.  Work that can be 
completed between Substantial Completion and Final Completion includes finish work 
such as cleanup, finish painting, landscape repairs, and final documentation.  
However, Contractor shall provide all Owner required equipment and system 
operation and maintenance training and Manufacturer certifications, and shall submit 
all spare parts and final O&M Data in order for Substantial Completion to be deemed 
achieved.   

 
14.07.2 Owner shall have the right to exclude Contractor from the Work after the date of Substantial 

Completion, but Owner will allow Contractor reasonable access to complete or correct items 
on the punch list and perform and complete warranty or corrective work. 

 
14.07.3 Unless otherwise provided in the Contract Documents, for all periods prior to the issuance of 

a Certificate of Substantial Completion for the Project or for any designated area within the 
Project, the Contractor shall be responsible for the cost of all temporary and permanent 
utility charges necessary to maintain the progress and quality of the construction Work 
which is under the Contractor’s control. 

 
14.07.4 Unless otherwise provided in the Contract Documents, for all periods prior to the issuance of 

a Certificate of Substantial Completion for the Project or for any designated area within the 
Project, the Contractor shall be responsible for the cost of all temporary structural support 
systems necessary for the safe execution of the Work.  Such systems shall be the sole 
responsibility of the Contractor. 

 
14.08 Partial Utilization: Use by Owner, at Owner's option, of any substantially completed part of the Work 

which: (i) has specifically been identified in the Contract Documents, or (ii) Owner and Contractor agree 
constitutes a separately functioning and usable part of the Work that can be used by Owner for its 
intended purpose without significant interference with Contractor's performance of the remainder of 
the Work, may be accomplished prior to Substantial Completion of all the Work in accordance with the 
following: 

 
14.08.1 Owner at any time may request Contractor to permit Owner to use any such part of the 

Work which Owner believes to be ready for its intended use and substantially complete.  If 
Contractor agrees that such part of the Work is substantially complete, Contractor shall 
certify to Owner's Representative that such part of the Work is substantially complete and 
request Owner's Representative to issue a notice specifying what portion of the Work is 
substantially complete for the purpose of payment and what Work remains to be done on 
the portion being accepted.  Contractor at any time may notify Owner's Representative 
that Contractor considers any such part of the Work ready for its intended use and 
substantially complete and request Owner's Representative to issue a notice specifying 
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what portion of the Work is substantially complete for the purpose of payment and what 
Work remains to be done on the portion being accepted.  The provisions of Sections 14.7.1 
and 14.7.2 will apply with respect to notice specifying what portion of the Work is 
substantially complete for the purpose of payment and what Work remains to be done on 
the portion being accepted. 

 
14.08.2 Such partial utilization must be authorized to the extent required by any governmental 

entities or public authorities having jurisdiction over the Work. 
 
14.08.3 Warranty and corrective period requirements for such partial utilization shall be in 

accordance with Section 13.7.3 above.  
 

14.09 Final Inspection: Upon Written Notice from Contractor that the entire Work or an agreed portion 
thereof is complete, Owner will make a final inspection with Contractor and provide Written Notice of 
all particulars in which this inspection reveals that the Work is incomplete or Defective.  Contractor 
shall immediately take such measures as are necessary to complete such Work or remedy such 
deficiencies.  Owner’s Representative, Principal Architect/Engineer, CMT Consultant and other third 
party consultants and any other governmental entity or public authority with jurisdiction over the 
Project may assist Owner in the inspection and testing of the Work and Contractor agrees to and shall 
cooperate with any such consultants or authorities with respect to any such inspections and tests. 

. 
14.10 Final Application for Payment: Contractor may make application for final payment following the 

procedure for progress payments after Contractor has completed all such corrections to the satisfaction 
of Owner (and Owner’s Representative) and delivered the following documents: 

 
14.10.01 Affidavit by Contractor certifying the payment of all debts and claims; 
 
14.10.02 Architect’s/Engineer’s Certificate of Completion; 
 
14.10.03 Three (3) complete final operating and maintenance manuals, each containing 

maintenance and operating instructions, schedules, guarantees, and other 
documentation required by the Contract Documents; 

 
14.10.04 Record documents (as provided in Section 6.10); 
 
14.10.05 Complete releases or waivers (satisfactory to Owner) of all claims arising out of or filed 

in connection with the Work;   
 
14.10.06 Certificate evidencing that insurance required by the Contract, if any, will remain in 

force after final payment and through the warranty and corrective periods and any 
longer period of time required by the Contract; 

 
14.10.07 Non-Use of Asbestos Affidavit (After Construction) and lead based paints; 
 
14.10.08 TPDES records in accordance with Section 6.07.4; 
 
14.10.09 Consent of Surety, if any, to final payment; and 
 
14.10.10 Any other documentation required by the Contract Documents. 
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14.11 Final Payment and Acceptance: 
 

14.11.1 If, on the basis of observation of the Work during construction, final inspection, and 
review of the final Application for Payment and accompanying documentation as required 
by the Contract Documents, Owner's Representative and Owner are satisfied that the 
Work has been completed and Contractor's other obligations under the Contract 
Documents have been fulfilled and there are no outstanding claims, Owner's 
Representative will recommend the final Application for Payment and thereby notify the 
Owner, who, if it accepts such recommendation, will pay to Contractor the balance due 
Contractor under the terms of the Contract.  If the sole remaining unfinished item to 
complete the Work is the reestablishment of vegetation, Owner has the right to require 
Contractor to execute and deliver to Owner a re-vegetation letter with a reasonable fiscal 
amount posted via an irrevocable, callable on demand letter of credit issued by a financial 
institution acceptable to Owner and at no cost to Owner to ensure completion of this 
item, as a condition of final payment.  This Work must be accomplished within one 
hundred twenty (120) Calendar Days of the date of Final Completion of the Work.  When 
the permanent erosion control has been established, Owner will initiate an inspection for 
final acceptance of the erosion controls.  If the re-vegetation is not completed within the 
one hundred twenty (120) Calendar Days, Owner, at its option, may draw upon and 
complete the Work using the proceeds of the postedre-vegetation letter of credit.   

 
14.11.2 Owner will issue a certificate of Final Completion to Contractor which establishes the Final 

Completion date.  If the sole remaining unfinished item to complete the Work is the 
reestablishment of vegetation, and Contractor has executed the above-described re-
vegetation letter of credit to ensure completion of this item, the Owner will issue a 
certificate of conditional acceptance to Contractor which establishes the Final Completion 
date. 

 
14.11.3 Final payment is considered to have taken place when Contractor or any of its 

representatives negotiates Owner's final payment check, whether labeled final or not, for 
cash or deposits the check in any financial institution for its monetary return.  

 
14.12 Waiver of Claims by Contractor: The making and acceptance of final payment will constitute A waiver 

of all claims by Contractor against Owner other than those previously made in writing and still unsettled 
at the time of the final payment. 
 

14.13 Contractor’s Payment Obligations: Contractor will pay the Subcontractors, in accordance with its 
contractual obligations to such parties, all the amounts Contractor has received from Owner on account 
of their work.  Contractor will impose similar requirements on the Subcontractors to pay those parties 
with whom they have contracted.  Contractor will defend and indemnify Owner from and against any 
claims for payment by any such parties. 

 
ARTICLE 15 - SUSPENSION OF WORK AND TERMINATION 
 
15.1 Owner May Suspend Work Without Cause: At any time and without cause, Owner may suspend the 

Work or any portion thereof for a period of not more than one hundred twenty (120) calendar days by 
Written Notice to Contractor, or such longer period of time as agreed to in writing by Owner and 
Contractor. Contractor shall promptly resume the Work upon Owner’s written direction to proceed. 
Contractor shall be allowed an adjustment in the Contract Amount or an extension of the Contract Time 
Requirements, or both, directly attributable to any such suspension if Contractor makes an approved 
Claim therefor as provided in Sections 10.5 and 12.1. 
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15.2 Owner May Terminate Without Cause: Upon seven (7) calendar days' Written Notice to Contractor, 
Owner may, without cause and without prejudice to any right or remedy of Owner, elect to terminate the 
Contract.  In such case, Contractor shall be paid (without duplication of any items): 

 
15.2.1 for completed and acceptable Work executed in accordance with the Contract Documents 

prior to the effective date of termination; 
  
15.2.2 for reasonable demobilization costs; 
 
15.2.3 for reasonably anticipated profits on completed and accepted Work not previously paid and 

not included in separate pay items calculated to date of termination but not for anticipated 
profit on unperformed Work or unabsorbed overhead, or lost opportunity; and 

 
15.2.4 for all costs reasonably incurred in settlement of terminated contracts with Subcontractors, 

Manufacturers, Suppliers and others, including for reasonably anticipated profits on completed 
and accepted Work not previously paid and not included in separate pay items calculated to 
date of termination but not for anticipated profit on unperformed Work or unabsorbed 
overhead, or lost opportunity.  Contractor agrees to negotiate in good faith with 
Subcontractors, Manufacturers, Suppliers and others to mitigate its and Owner's costs. 

 
15.3 Owner May Terminate With Cause: 
 

15.3.1 Upon the occurrence of any one or more of the following events (each, a “default”): 
 

.1 if Contractor persistently fails to perform the Work in accordance with the Contract 
Documents; 

.2 if Contractor disregards Legal Requirements; 

.3 if Contractor disregards the authority of Owner or Owner's Representative; 

.4 if Contractor makes fraudulent statements; 

.5 if Contractor fails to maintain a work force adequate to accomplish the Work within the 
Contract Time Requirements; 

.6 if Contractor fails to make adequate progress and endangers successful completion of 
the Contract; or  

.7 if Contractor otherwise breaches any provision of the Contract Documents; 
 
Owner may, after giving Contractor (and the performance bond Surety, if any) seven (7) 
calendar days Written Notice, terminate in whole or in part the Contract or the Contractor’s 
right to perform Work. Owner, at its option, may proceed with negotiation with Surety for 
completion of the Work.  Alternatively, Owner may exclude Contractor from the Site and take 
possession of the Work (without liability to Contractor for trespass or conversion), incorporate 
in the Work all materials and equipment stored at the Site or for which Owner has paid 
Contractor but which are stored elsewhere, and finish the Work as Owner may deem 
expedient.  In such case Contractor shall not be entitled to receive any further payment until 
the Work is finished.  If the unpaid balance of the Contract Amount exceeds all claims, costs, 
losses and damages sustained by Owner arising out of or resulting from the Contractor’s 
default and Owner’s completion of the Work, including attorneys’ fees and other expenses and 
additional Owner’s Architect/Engineer fees and other expenses in connection with such 
completion, Owner shall pay Contractor only for the value of unpaid, conforming Work 
performed by Contractor prior to such termination up to but not more than such excess.  If 
such claims, costs, losses and damages exceed such unpaid balance, Contractor or Surety shall 
pay the difference to Owner upon demand.  In the event that a termination for cause is found 
to be wrongful, the termination shall be deemed converted to a termination without cause as 
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set forth in Section 15.2 and Contractor’s remedy for wrongful termination shall be exclusively 
limited to the recovery of the payments permitted for termination without cause as set forth 
in Section 15.2.     

 
15.3.2 Where Contractor's services have been so terminated by Owner, the termination will not 

affect any rights or remedies of Owner against Contractor and Surety then existing or which 
may thereafter accrue.  Any retention or payment of moneys due Contractor by Owner will not 
release Contractor from liability. 

 
15.4 Contractor May Stop Work or Terminate: If through no act or fault of Contractor, the Work is suspended 

for a period of more than one hundred and twenty (120) calendar days by Owner or under an order of 
court or other governmental entity or public authority, or such longer period of time as agreed to in 
writing by Owner and Contractor, or (except during disputes) Owner's Representative fails to forward to 
Owner for processing any properly prepared and submitted Application for Payment within seven (7) 
calendar days after it is submitted, or (except during disputes) Owner fails for forty-five (45) calendar days 
after it is submitted to pay Contractor any sum finally determined by Owner to be due, then Contractor 
may, upon forty-five (45) calendar days' Written Notice to Owner, and provided Owner does not remedy 
such suspension or failure within that time, terminate the Contract and recover from Owner payment on 
the same terms as provided in Section 15.2. The provisions of this Section 15.4 are not intended to 
preclude Contractor from making a Claim under Articles 11 and 12 for an increase in Contract Amount or 
Contract Time Requirements or otherwise for expenses or damage directly attributable to Contractor's 
stopping Work pursuant to this Section. 

 
15.5 Discretionary Notice to Cure: In its sole discretion, Owner may, but is not required to, provide a Notice to 

Cure to Contractor and its Surety to cure an event of default described in Section 15.3.1 above and/or an 
anticipatory breach of contract and, if required by Owner, the Contractor and Surety shall attend a 
meeting with Owner, regarding the Notice to Cure, the event of default, and/or the anticipatory breach of 
contract.  If issued, the Notice to Cure will set forth the time limit by which the cure is to be completed or 
commenced and diligently prosecuted.  Upon receipt of any Notice to Cure, Contractor shall prepare a 
report describing its program and measures to accomplish the cure of the event of default and/or 
anticipatory breach of contract within the time required by the Notice to Cure.  The Contractor’s report 
must be delivered to Owner at least three (3) days prior to any requested meeting with the Owner and 
Surety. 

 
15.6 Bankruptcy: If Contractor declares bankruptcy or is adjudged bankrupt or makes an assignment for the 

benefit of creditors or if a receiver is appointed for the benefit of creditors or if a receiver is appointed by 
reason of Contractor’s insolvency, Contractor may be unable to perform this Contract in accordance with 
the Contract requirements.  In such an event, Owner may demand Contractor or its successor in interest 
provide Owner with adequate assurance of Contractor’s ability to perform in accordance with the terms 
and conditions of the Contract.  If Contractor fails to provide adequate assurance of performance to 
Owner’s reasonable satisfaction within ten (10) days of such a request, Owner may terminate the 
Contract or the Contractor’s right to perform Work for cause or without cause, pursuant to Sections 15.2 
or 15.3 above.  If Contractor fails to provide timely adequate assurance of its performance and actual 
performance, Owner may prosecute the Work with its own forces or with other contractors on a time and 
material or other appropriate basis and the cost of which will be charged against the Contract balance or 
otherwise borne by Contractor. 

 
15.7 Duty to Mitigate:  In the event of any termination or suspension under this Contract, the Contractor 

agrees to and shall take all reasonable actions to mitigate its damages and any and all claims for damages 
which may be asserted against the Owner. 
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15.8 Responsibility during Demobilization: While demobilizing, the Contractor will take all necessary and 
reasonable actions to preserve and protect the Work, the Site and other property of the Owner or others 
at the Site. 

 
ARTICLE 16 - DISPUTE RESOLUTION 
 
16.1 Filing of Claims: 
 

16.1.1 All Claims by Contractor shall be made by Written Notice delivered to Owner within fifteen 
(15) calendar days after the start of the occurrence or event giving rise to the Claim and stating 
the general nature of the Claim.  Notice of the amount of the Claim with supporting data shall 
be delivered in writing within thirty (30) calendar days after Written Notice of Claim is 
delivered by Contractor and shall represent that the adjustment claimed covers all known 
monetary amounts and/or extensions of time to which Contractor is entitled. 

 
16.1.2 Within thirty (30) calendar days of receipt of notice of the amounts and/or time extensions 

sought by the Claim with supporting data, Owner's Representative and Contractor shall meet 
to discuss the Claim, after which a written offer of settlement or written notification of no 
settlement offer may be made to Contractor.  If Contractor is not satisfied with any proposal 
presented, Contractor shall have thirty (30) calendar days in which to: (i) submit additional 
supporting data requested by the other party along with a written request to re-evaluate the 
Claim; (ii) modify the initial Claim; or (iii) request Alternative Dispute Resolution. 

 
16.2 Alternative Dispute Resolution: 
 

16.2.1 If a dispute exists concerning a Claim, the parties agree to use the following procedure prior to 
pursuing any other available remedies except that nothing herein shall preclude the Owner 
from seeking injunctive or other extraordinary relief in a court of competent jurisdiction prior 
to the completion of the following procedure.  Owner reserves the right to include the Owner’s 
Representative, Principal Architect/Engineer and/or the CMT Consultant as a party. Similarly, 
Contractor agrees to participate at its own cost in similar dispute resolution procedures for any 
dispute between Owner and any such other parties, and Contractor agrees to require its 
Subcontractors to participate in the following procedures in any dispute between Owner and 
Contractor, upon Owner’s written request, if in Owner’s sole discretion the participation of 
Contractor and/or any Subcontractor is necessary to the resolution of any such dispute. 

 
16.2.2 Negotiating with Previously Uninvolved Personnel: Either party may make a written request 

for a meeting to be held between representatives of each party within fourteen (14) Calendar 
Days of the request or such later period that the parties may agree to.  Each party shall 
endeavor to include, at a minimum, one (1) previously uninvolved senior level decision maker 
(an owner, officer, or employee of each organization) with the authority to negotiate and 
settle the dispute on behalf of their organization.  If a previously involved senior level decision 
maker is unavailable due to the size of the Contractor’s organization or any other reason, the 
Contractor shall nonetheless provide an appropriate senior level decision maker for the 
meeting.  The purpose of this and any subsequent meetings will be good faith negotiations and 
resolution of the matters constituting the dispute.  Negotiations shall be concluded within 
thirty (30) Calendar Days of the first meeting, unless mutually agreed otherwise.  This step may 
be waived by a written agreement signed by both parties, in which event the parties may 
proceed directly to mediation as described below. 
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16.2.3 Mediation: 
 

.1 If the procedure described in 16.2.2 proves unsuccessful or is waived pursuant to its 
terms, the parties shall initiate the mediation process.  Owner and Contractor agree to 
select within thirty (30) calendar days a mediator trained in mediation skills, and 
experienced in the mediation of construction disputes, to assist with resolution of the 
dispute.  Owner and Contractor agree to act in good faith in the selection of the 
mediator and to give all due consideration to qualified individuals nominated to act as 
mediator.  Should the parties fail to agree on a mediator within thirty (30) calendar days 
of initiation of the mediation process, the parties agree to ask the American Arbitration 
Association to select a qualified individual, which selection shall be binding on the 
parties. If the dispute is technical in nature, the mediator appointed by the American 
Arbitration Association shall be qualified by at least ten (10) years’ experience in 
construction, engineering, and/or public works projects. If a party refuses to participate 
in the selection of a mediator or refuses to attend a scheduled mediation, the other 
party may pursue other remedies available to it. 

.2 Mediation is a forum in which an impartial person, the mediator, facilitates 
communication between parties to promote reconciliation, settlement, or 
understanding among them.  The parties hereby agree that mediation, at a minimum, 
shall provide for (i) conducting an on-site investigation, if appropriate, by the mediator 
for fact gathering purposes, (ii) a meeting of all parties for the exchange of points of 
view and (iii) separate meetings between the mediator and each party to the dispute for 
the formulation of resolution alternatives.  The parties agree to participate in mediation 
in good faith for up to thirty (30) calendar days after the date of the first mediation 
session, unless mutually agreed otherwise.  Should the parties fail to reach a resolution 
of the dispute through mediation, then the parties may pursue other remedies available 
to them. 

 
ARTICLE 17 – MISCELLANEOUS 
 
17.1 Computation of Times: When any period of time is measured in the Contract Documents in days, it will be 

computed to exclude the first and include the last day of such period.  If the last day of any such period 
falls on a Saturday or Sunday or legal holiday, such day will be omitted from the computation. 

 
17.2 Venue; Choice of Law: Venue for any suit at law or in equity involving the Contract or the parties’ 

relationship created by it shall lie exclusively in Montgomery County, Texas. The Contract and any 
disputes arising out of it shall be construed in accordance with and governed by the laws of the State of 
Texas, without regard to its conflict of laws principles.  Any claims or causes of action arising under or in 
conjunction with this Contract shall be brought in a court of competent jurisdiction in Montgomery 
County, Texas.  In the event of litigation relating to this Contract or the performance or nonperformance 
of Work hereunder, the Contractor and the Owner voluntarily and irrevocably consent to the jurisdiction 
of the applicable courts in Montgomery County, Texas, and hereby waive any argument that such a forum 
is inconvenient.   

 
17.3 Extent of Contract: This Contract represents the entire and integrated agreement between the Owner 

and Contractor with respect to the subject matter hereof and supersedes all prior and contemporaneous 
negotiations, representations or agreements, whether written or oral, and each party disclaims any 
reliance upon any such prior or contemporaneous negotiation, representation or agreement. 

 
17.4 Remedies Cumulative: Except as limited by this Contract, remedies provided for herein are cumulative, 

and in addition to and not in lieu of those provided by law or available in equity. 
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17.5 Severability: If any word, phrase, clause, sentence or provision of the Contract, or the application of same 
to any person or set of circumstances is for any reason held to be unconstitutional, void, invalid or 
unenforceable, then such word, phrase, clause, sentence or provision shall be deemed severed herefrom 
and the remainder of this Contract shall remain in full force and effect. 

 
17.6 Independent Contractor: The Contract shall not be construed as creating an employer/employee 

relationship, a partnership, or a joint venture. Contractor is an independent contractor and Contractor’s 
work and services shall be those of an independent contractor.  Without limiting the generality of the 
foregoing, Contractor agrees and understands that the Contract does not grant any rights or privileges to 
any employee of Contractor, its Subcontractors or Suppliers which are established for employees of 
Owner.  

 
17.7 Prohibition of Gratuities: Owner may, by Written Notice to Contractor, terminate the Contract without 

liability if Owner determines that gratuities were offered or given by Contractor or any agent or 
representative of Contractor to any officer or employee of Owner with a view toward securing the 
Contract or securing favorable treatment with respect to the awarding or amending or the making of any 
determinations with respect to the performing of such Contract.  In the event the Contract is terminated 
by Owner pursuant to this provision, Owner shall be entitled, in addition to any other rights and remedies, 
to recover or withhold the amount of the cost incurred by Contractor in providing such gratuities, to the 
extent Contractor attempted to charge Owner for same or included any such costs in the Contract 
Amount.  

 
17.8 Prohibition Against Personal Interest in Contracts: No officer, employee, independent consultant, or 

elected official of Owner who is involved in the development, evaluation, or decision-making process of 
the performance of any solicitation shall have a financial interest, direct or indirect, in the Contract 
resulting from that solicitation.  Any violation of this provision shall render the Contract voidable by 
Owner. 

 
17.9 Owner’s Right to Audit: 
 

17.9.1 “Records” means all records generated by or on behalf of Contractor and each Subcontractor 
and Supplier of Contractor, whether paper, electronic, or other media, which are in any way 
related to performance of or compliance with this Contract, including, without limitation: 

 
.01 accounting records;  
.02 written policies and procedures, contractor daily diaries, and pay reports;  
.03 subcontract files (including proposals of successful and unsuccessful Respondents, bid 

recaps, etc.);  
.04 original estimates and estimating work sheets;  
.05 correspondence;  
.06 Change Order files (including documentation covering negotiated settlements);  
.07 back charge logs and supporting documentation;  
.08 general ledger entries detailing cash and trade discounts earned, insurance rebates 

and dividends; 
.09 subcontracts, purchase orders or other agreements between Contractor and any 

Subcontractor or Manufacturer, or Supplier; 
.10 records necessary to evaluate Contract compliance, Change Order pricing, and any 

Claim submitted by Contractor or any of its payees; 
.11  SWP3 Documentation;  
.12 job cost reports; and 
.13 any other Contractor record that may substantiate any charge or claim related to this 

Contract. 
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17.9.2 Contractor shall allow Owner’s agent or its authorized representative to inspect, audit, and/or 

reproduce, or all three, all Records generated by or on behalf of Contractor and each 
Subcontractor and Manufacturer or Supplier, upon Owner’s written request.  Further, 
Contractor shall allow Owner’s agent or authorized representative to interview any of 
Contractor’s employees, all Subcontractors and all Manufacturers and Suppliers, and any of 
their respective employees.   

 
17.9.3 Contractor shall retain all its Records, and require all its Subcontractors and Manufacturers and 

Suppliers to retain their respective Records, during the performance of this Contract and for 
three (3) years after final payment or any termination, until all audit and litigation matters that 
Owner has brought to the attention of Contractor are resolved, or as otherwise required by 
law, whichever is longer.  Owner’s right to inspect, audit or reproduce Records, or interview 
employees of Contractor or its respective Subcontractors or Manufacturers and Suppliers 
exists during the performance of this Contract, and for three (3) years after final payment or 
any termination, until all audit and litigation matters that Owner has brought to Contractor’s 
attention are resolved, or as otherwise required by law, whichever is longer, and at no cost to 
Owner. 

 
17.9.4 Contractor must provide sufficient and accessible facilities during its normal business hours for 

Owner to inspect, audit or reproduce Records, or all three, and to interview any person about 
the Records. 

 
17.9.5 Contractor shall insert these requirements in each written contract between Contractor and 

any Subcontractor, Manufacturer or Supplier and require each Subcontractor, Manufacturer 
and Supplier to comply with these provisions. 

 
17.10 Survival of Obligations: All representations, indemnifications, warranties and guarantees made in, 

required by or provided pursuant to the Contract Documents, as well as all continuing obligations 
indicated in the Contract Documents, will survive final payment, completion and acceptance of the 
Work and termination or completion of the Contract. 

 
17.11 No Waiver: The waiver of any provision of this Contract will not be deemed to be a waiver of any other 

provision of this Contract.  No provision of this Contract will be deemed waived whatsoever unless 
expressly provided in writing, nor will a waiver of any default be deemed a waiver of any subsequent 
defaults of the same type.  The failure at any time to enforce this Contract, whether the default is 
known or not, shall not constitute a waiver of or estoppel against the right to do so. 

 
17.12 Condition Precedent to Right to Sue: Notwithstanding anything in the Contract Documents to the 

contrary, the Contractor must have provided at least 90 days prior written notice of a claim for 
damages as a condition precedent to the right to sue on the Contract.   

 
17.13 WAIVER OF THE RIGHT TO JURY TRIAL. OWNER AND CONTRACTOR HEREBY, KNOWINGLY, 

IRREVOCABLY AND INTENTIONALLY WAIVE ANY RIGHTS EITHER PARTY MAY HAVE TO A TRIAL BY 
JURY IN RESPECT TO ANY CLAIM, CAUSE OF ACTION, PROCEEDING OR COUNTER CLAIM BASED UPON 
THE CONTRACT DOCUMENTS, OR ARISING OUT OF, UNDER OR IN CONNECTION WITH THE 
CONSTRUCTION OF THE WORK OR ANY COURSE OF CONDUCT, COURSE OF DEALING, STATEMENTS 
(WHETHER VERBAL OR WRITTEN) OR ACTIONS OF ANY PARTY.  HOWEVER, THIS WAIVER OF JURY 
TRIAL SHALL NOT APPLY TO LITIGATION WHICH MAY BE INITIATED BY ANY THIRD PARTIES. 

 
17.14 Attorneys’ Fees and Costs. If Contractor brings any suit against Owner and Contractor does not prevail 

in such suit, Contractor shall be liable for all attorneys’ fees and costs incurred by Owner as a result of 
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such suit. “Prevail” as used in this Section 17.14 means the Contractor recovers a judgment against 
Owner for at least eighty percent (80%) of all relief sought by Contractor in Claims against Owner in the 
Written Notice(s) as provided in Section 16.1.1 above, and the judgment is greater than any relief 
offered to Contractor by Owner in any written settlement offer. 

 
 

END OF GENERAL CONDITIONS TERMS 
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WARRANTY ITEM NO. _____   
 

(PROJECT NAME) 
The General Conditions of the Contract require that Defects be corrected within seven (7) days after written 
notice is received. 
 
TO:                
     name/ address / telephone / fax / email 
ATTENTION OF:              
 
FROM:                 
   project manager name / address / telephone / fax / email 
PROJECT:              
   name / location / CIP ID number  
END DATE OF WARRANTY OR CORRECTIVE PERIOD:         

        

SUBJECT:             
 
[    ]  If checked, the defect requires immediate attention.  The Contractor has been called. 
[    ]  If checked, the Owner has been asked to consult with the Contractor on the defect. 
 
PLEASE CORRECT THE FOLLOWING ITEM(S): 
 
DATE OF REQUEST     SIGNATURE          
         Project Manager 
 
[    ]          Phone No.    

[    ]            Phone No.    

[    ]            Phone No.    

 

RESPONSE FROM Contractor:    DATE CORRECTION WAS MADE:_____________ 
 
The Contractor must endeavor to correct the defect within seven (7) calendar days after written notice is received.  If the defect 
cannot be corrected by that time, Contractor shall provide a written explanation to the Owner describing the repairs or other 
correction needed and the time required to complete the repairs or corrections. 
 
Description of corrections made:  
  
DATE OF REPLY:     SIGNATURE:      
 

 PRINTED NAME:      
 
When the repair/correction is complete, the contractor should return a copy to each of the following: 
 
[    ]          Phone No.    

[    ]            Phone No.    

[    ]            Phone No.    

END OF SECTION 

4812-4844-0915, v.  1-6602-9900, v.  4-6602-9900, v.  3-6602-9900, v.  2 
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